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[. EXECUTIVE SUMMARY

On January 11, 2008, the National Institutes of Health (ONIHQ adopted a revised Public
Access Policy' for peer-reviewed journal articles reporting research supported in whole or in part
by NIH funds. Under the revised policy, the grantee shall ensure that a copy of the author@final
manuscript, including any revisons made during the peer review process, be eectronicaly
submitted to the National Library of Medicine® PubMed Central (PMCQ archive and that the
person submitting the manuscript will desgnate atimenot later than 12 monthsafter publication
at which NIH may makethefull text of the manuscript publicly accessblein PMC.

NIH adopted thispolicy to implement anew statutory requirement under which:

The Director of the Nationa Ingitutes of Hedth shall require that all
investigators funded by the NIH submit or have submitted for them to
the National Library of Medicin€s PubMed Central an eectronic verson
of their final, peer-reviewed manuscriptsupon acceptance for publication
to be made publicly available no later than 12 months after the official
date of publication: Provided, That the NIH shall implement the public
accesspolicy in amanner consistent with copyright law.”

This White Paper is written primarily for policymaking gtaff in univerdties and other
ingitutiona recipients of NIH support responsible for ensuring compliance with the Public
Access Policy. The Jawary 11, 2008, Public Access Policy imposes two new compliance
mandates. Fird, the grantee mus ensure proper manuscript submisson. The verson of the
articleto be submitted isthe final verson over which the author has control, which mug include
al revisons made after peer review. The gatutory command directs that the manuscript be
submitted to PMC Qupon acceptance for publication.O That is, the author® final manuscript
should be submitted to PMC at the sametime that it is sent to the publisher for fina formatting
and copy editing.

Proper submisson is a two-stage process. The dectronic manuscript mug firg be
submitted through a processthat requiresinput of additional information concerning the article,
the author(s), and the nature of NIH support for the research reported. NIH then formats the
manuscript into a uniform, XML-based format used for PMC versons of articles. In the second
stage of the submisson process NIH sends a notice to the Principal Investigator requesting that
the PMC-formatted verson be reviewed and approved. Only after such approva has grantee@
manuscript submisson obligation been satidfied.

Second, the grantee also has a digtinct obligation to grant NIH copyright permission to
make the manuscript publicly accessible through PMC not later than 12 months after the date of
publication. This obligation is connected to manuscript submission because the author, or the
person submitting the manuscript on the author@ behalf, must have the necessary rights under
copyright at the time of submission to give NIH the copyright permission it requires. This White
Paper explains and analyzes only the scope of the grantee® copyright-related obligations under
the revised Public Access Policy and suggests six options for compliance with that aspect of the
grantee@obligation.

! Revised Policy on Enhancing Public Accessto Archived Publications Resulting from NIH-Funded Research,
NOT-0OD-08-033, http://grantsnih.gov/grants/ guide/notice-files NOT-OD-08-033.html.

2 Consolidated Appropriations Act, 2008, Pub. L. No. 110- 161 Div. G, Tit. I, & 218.

% For the sake of convenience, recipientsof NIH support arereferred to as @yranteesOheredfter regardless of
the contractual form of NIH support.
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Timeisof the essencefor NIH grantees. Asa practical matter, the grantee should have a
compliance processin place no later than April 7, 2008. More specifically, the new Public Access
Policy applies to any article accepted for publication on or after April 7, 2008 if the article arose
under (1) an NIH Grant or Cooperative Agreement activein Fiscal Year 2008, (2) direct funding
from an NIH Contract sgned after April 7, 2008, (3) direct funding from the NIH Intramural
Program, or (4) from an NIH employee.

In addition, effective May 25, 2008, anyone submitting an application, proposal or
progress report to the NIH mug include the PMC reference number when citing articles arisng
from their NIH funded research. (This includes applications submitted to the NIH for the May
25, 2008 and subsequent due dates))

Conceptualy, the compliance challenge that the Public Access Policy posesfor granteesis
easly described. The grantee mus depend to some extent upon the author(s) to take the
necessary actionsto ensurethat the granteeisin compliance with the Public Access Policy because
the eectronic manuscripts and the copyrightsin those manuscripts areinitialy under the control
of the author(s). As a reault, any compliance option will require an explicit underganding
between the author(s) and the grantee about how the manuscript and the copyright in the
manuscript are managed. It is useful to conceptually keep separate the grantee@ manuscript
submission obligation from its copyright permission obligation because the compliance personne
concerned with manuscript management may differ from those responsible for overseeing the
author@copyright management.

With respect to copyright management, the grantee hasthe following six options:

(1) rely on authorsto manage copyright but also to request or to require that these authors
take responsibility for amending publication agreementsthat cal for transfer of too many
rights to enable the author to grant NIH permisson to make the manuscript publicly
accessible (Qhe Public Access LicenseQ);

(2) take a more active role in assiging authors in negotiating the scope of any copyright
transfer to a publisher by (a) providing advice to authors concerning their negotiations or
(b) by acting asthe author@agent in such negotiations;

(3) enter into a sde agreement with NIH-funded authors that grants a non-exclusve
copyright licenseto the grantee sufficient to grant NIH the Public Access License;

(4) enter into a sde agreement with NIH-funded authors that grants a non-exclusive
copyright licenseto the grantee sufficient to grant NIH the Public Access License and aso
grantsalicenseto the granteeto make certain uses of the article, including posting a copy
in the grantee@ publicly accessible digital archive or repository and authorizing the article
to be used in connection with teaching by universty faculty;

(5) negotiate a more sysematic and comprehensive agreement with the biomedica
publishers to ensure ether that the publisher has a binding obligation to submit the
manuscript and to grant NIH permission to make the manuscript publicly accessble or
that the author retains sufficient rightsto do so; or

(6) ingtruct NIH-funded authors to submit manuscripts only to journals with binding
depost agreements with NIH or to journals whose copyright agreements permit authors
toretain sufficient rightsto authorize NIH to make manuscripts publicly accessible.
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Il. BACKGROUND

Asiswdl known, PubMed Centra iscentral to a suite of interconnected databasesthat is
perhaps the most valuable research archive in biomedicine* Administered by the National
Inditutes of Hedlth (NIH) through the Nationa Library of Medicine (NLM), PMC is a freg,
Internet-accessble archive of full text articles from peer-reviewed scholarly biomedical journals
The Public Access Policy is designed to increase the value of this resource to the biomedical
research community and to the general public.

A. Brief History of the NIH Public Access Policy

On Jdy 14, 2004, the Appropriations Committee of the U.S House of Representatives
ingructed NIH to develop a policy requiring free online access to articles arising from NIH-
sponsored ressarch no later than sx months after the articlesOpublication in peer-reviewed
journals.

NIH responded in Sgptember 2004 with a notice of a draft policy’ followed by a public
comment period during which thousands of comments were received and reviewed by NIH.°
NIH released the final version of the Policy on Enhancing Public Accessto Archived Publications
Resulting from NIH-Funded Research on February 3, 2005 with an effective date of May 2, 2005.”
Thepolicy provided, in pertinent part:

Beginning May 2, 2005, NIH-funded investigators are requested to submit an
eectronic verson of the author's final manuscript upon acceptance for
publication, resulting from research supported, in whole or in part, with direct
cogs from NIH. The author's final manuscript is defined as the fina verson
accepted for journal publication, and includes all modifications from the
publishing peer review process.

At the time of submisson, the author will specify the timing of the pogsting of his
or her final manuscript for public accessbility through PMC. Posting for public
accessbility through PMC is requested and strongly encouraged as soon as
possble (and within twelve months of the publisher's official date of final
publication).

Thethree key features of the fina policy were: (1) it was voluntary ingead of mandatory;
(2) NIH decided asamatter of policy that it would require the person submitting a manuscript to
grant NIH copyright permission to make the full text article publicly accessible; and (3) the
duration of the optional embargo period for public access was extended from six to 12 months
after publication.

4 See PM C Frequently Asked Questions, http://www.pubmedcentral.nih.gov/about/fag.html.

® Enhanced Public Accessto NIH Research Information, NOT-OD-04-064, Sept. 3, 2004,
http://grantsnih.gov/grants guide/notice-files NOT-OD-04-064.html.

®NIH firgt released itsdraft policy on itsweb site on September 3, 2004, commencing a60-day comment
period. NIH then published the sametext in the Federal Regger on September 17, 2004, 69 Fed. Reg. 56074,
also commencing a 60-day comment period. Thecomment periods were merged and the comment period
closed on November 16, 2004.

" Policy on Enhancing Public Accessto Archived Publications Resulting from NIH - Funded Research, NOT-
OD-05-022, Feb. 3, 2005 at http://grantsnih.gov/grants guide/notice-files NOT-OD-05-022.html.
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In early February 2006, the NIH sent a progressreport to Congress (dated January 2006).
Among other things, NIH reported that the rate of compliance with its request for public access
was below 4%. Responding to the data demonstrating alow compliance rate under the voluntary
policy, Congress enacted as part of the Consolidated Appropriations Act, 2008 a provison
requiring NIH to make its voluntary policy mandatory.® NIH released its revised policy on
January 11, 2008 with an effective date of April 7, 2008.°

B. A Note on Copyright Law

The peer-reviewed journal articles subject to NIH® Public Access Policy are copyrighted
works of authorship, and NIH has been directed by satute to make these articles publicly
available in amanner consgent with copyright law. The remainder of this Section addressesthe
copyright issues that NIH mugt address with respect to its policy. The Public Access Policy
requires grantees and invegtigators to take an active role in ensuring that public access to NIH
funded research is consgent with copyright law. The following section identifies the copyright
issues that grantees and Principal Investigators must address to comply with NIH®
implementation of thissatutory requirement.

1. Authorship and Transfers of Copyright Ownership

The author is automatically the initia owner of the copyright in an original work of
authorship as soon as the work has been fixed in a tangible medium of expresson. Originality
requiresindependent creation by the author and a modicum of creativity. Facts and ideas are not
copyrightable. Consequently, the results and underlying data reported in an article are facts that
are not subject to copyright. Smilarly, the insight or idea leading to an experiment is also not
subject to copyright. In the case of journal articles, the copyright appliesto the author@ creative
expresson, such as the choice of text to describe materials and methods, an experiment or its
result. Tables, figures, charts or other accompanying material are copyrightable only if some
minimally creative decisonswererequired in their design.

Once the copyright vestsin the author, she can authorize othersto use the work in one of four
ways. (1) assign the entire copyright; (2) grant an exclusive license, (3) grant a non-exclusive
license, or (4) dedicate the copyright to the public domain. An author mugt dgn a written
document to effectively assgn the copyright or grant an exclusve license. In contragt, a non-
exclusvelicense or permisson can be granted quite casually. A verbal okay or even conduct, such
as poging awork on a publicly accessble web server, isdeemed to be the grant of a non-exclusive
license. The remainder of this White Paper uses the terms (permissonOand hon-exclusive
licenseQinterchangeably.

In some quarters, confusion hasarisen about whether the copyright in thefirg draft of an
article (ak.a. Qore-printQ is diginct from the copyright in the fina published version. It is
important to note that the scope of the exclusive rights encompasses the exact text or any text that
isGubgantialy smilar.O Although in some casesthere may be a diginct copyright in the authorsO
revisons to the article, the subgantial asmilarity sandard usualy means that the owner of the
copyright in an article has the exclusive rights to control the dissemination of any verson of the
article. Thus, atransfer of copyright to a publisher does not leave the author with the rights to
grant a license with respect to the author@® final manuscript or any other earlier drafts of the
article. It is, however, possible for the copyright owner to use licensing to allocate different rights
with respect to different versonsof an article. Some journal publishing agreementsthat transfer
the copyright to the publisher do jus this.

8 Consolidated Appropriations Act, 2008, Pub. L No. 110- 161, Div. G, Tit. 1, & 218.
9 Revised Policy on Enhancing Public Accessto Archived Publications Resulting from NIH-Funded Research,
NOT-0D-08-033, http://grants.nih.gov/ grants/ guide/notice-files NOT-OD-08-033.html.
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Sncethe author isinitialy in a postion to manage the copyright in a biomedical journa
article, it isimportant to identify the author or authorsfor purposes of complying with the Public
Access Policy. Although it may seem obviousthat those authorslised on ajourna article jointly
own the copyright in the article, thismay not be 0. Fird, thereisafundamental legal uncertainty
about who the copyright law recognizes as the author of scholarly articles written by universty
faculty. Familiarity with this uncertainty is assumed, and this White Paper proceeds on the
assumption that either by law or by univerdty policy, faculty authors have the right to transfer
exclusive rights under copyright to journal publishers'® There is dso afactual uncertainty that
arises with every co-written article that affects the proper legal characterization of the authorsO
relationship and their respective rightsto grant licenses or to transfer rights under copyright with
respect to thearticle. Thisissueisdiscussed in Section 111 below.

2. Liability for Copyright Infringement

Disgtributing copies of full text journal articles over the Internet implicates copyright. The
copyright owner has the exclusve rights to (1) reproduce the work in copies, (2) publicly
digtribute copies, (3) publicly perform the work, (4) publicly display the work, and (5) prepare
derivative works. The courts have been imprecise in their analysis of how these exclusve rights
apply on the Internet, but under the current interpretation of copyright law when a user
downloads a copy of a work from an Internet server and views the work on the screen, the
copyright owner@ rights of reproduction, public digribution and public display have been
exercised.

Theliability analysshastwo steps. Firgt, oneaskswhether thereisavalid copyright in the
work and whether the use includes the exercise of one or more of the copyright owner@exclusive
rights. Second, if the answersto those quegtions are yes, one asks whether such use is permitted
under the fair use doctrine, under other limitations or exceptionsto copyright or under alicense
or permisson from the copyright owner.

In the case of public access to full text articles on PMC, NIH would be exercisng the
rights of reproduction or digribution and public display by sending copies of copyrighted
manuscripts to members of the public who request them. Sysematically digributing copies of
another@ copyrighted work over the Internet generally will not qualify asafar useor under any
of the other gatutory limitations and exceptionsto copyright. In thisauthor@view, NIH would
infringe copyright by sysematically distributing copies of peer-reviewed journa articles from its
PubMed Central archive without permisson to do so.

C. Copyright and the Public Access Policy

Under the Public Access Policy, NIH receives two copyright licenses in connection with
the journal articles written with NIH support. Oneisalicensethat NIH receives at the time the
grant, cooperative agreement or contract comes into force. The second is permisson granted
during the process of submitting the manuscript to PMC. Under the terms of the Public Access
Policy, NIH isrelying only on the permission granted during manuscript submission asthe bass
for providing public access to full text articles. For thisreason, it is essential that grantees and
Principal Invedtigators ensure that copyright in NIH-funded articles is managed so that the
author@final manuscript is submitted by one with authority to grant NIH permisson to make it

1 University and other ingtitutional copyright policiesreflect thisuncertainty about authorship under the law,
with some asserting owner ship by theuniversity and alicense back to the faculty and others purporting to
recognizethe faculty'scusomary or traditional rightsunder copyright. For therecord, thisauthor isof the
view tha most university policiesthat purport to treat faculty asthe legal authorsof their own work risk
being ineffectiveif it isdetermined that scholarly articlesareworks madefor hire A transfer of exclusive
rightsrequiresawritten insrument signed by theauthor. See 17 U.SC. & 204. It isuncertain which, if any,
general university policies satisfy thiswriting requirement.
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publicly accessble within 12 months of publication. Although the firg license is not directly
relevant to compliance with the Public Access Policy, the mechanics of how that licenseis granted
suggest ameansfor compliance with the Public Access Policy.

1. Federal Purpose License

Under applicable Health and Human Services regulations, those funded by the
government may keep the copyright in works created with support from federal funds. However,
NIH, as a part of its funding agreements, Qeserves a royalty-free, nonexclusive and irrevocable
right to reproduce, publish, or otherwise use the work for Federal purposes, and to authorize
othersto do s0.8' This license is granted prior to the creation of the copyrighted work, and it
comes into effect as soon asthe work is created. Thus, subject to issues discussed in Section 111
below, any subsequent transfer of copyright by the author or grantee is subject to NIH® Federal
Purposelicense.

One might ask whether this license suffices asthe legal bass for the Public Access Policy.
On its face, NIH® license Qo reproduce, publish or otherwise useO copyrighted manuscripts
written with federal support would appear to cover public access to these works through NIH®@
PMC server. During the comment period on the February 3, 2005 verson of the policy, the
American Physological Society and the American Association of Immunologists filed a Qegal
analyssOthat looked very much like a legal brief arguing that NIH had misinterpreted the scope
of its own license and would infringe copyright if this license were relied upon as the bass for
pogting final manuscriptsin PMC.* In itsresponse to the comments accompanying the February
3, 2005 verson of the policy, NIH explained:

Although the NIH, at thistime, isnot relying on the government purpose license,
it is an available means for NIH to reproduce, publish or otherwise use
copyrighted worksresulting from NIH funding for Federal purposes, aswell asto
authorize othersto do so. Arguments put forth and cases cited by the commenter
assupport for the premisethat the government purpose license could not be used
asabadsfor PMC to post the manuscripts are not persuasive. None of the cases
address circumstances where a government agency is acting to fulfill its own
gsatutory purposes with regard to publications resulting from its own research
funding. Creation of a publicly accessble, permanent archive of NIH-funded
research publications is squarely within the gatutory authorities of the NIH and
the NLM and clearly congtitutes a Federal purpose.”

In this author® opinion, NIH is dearly correct about the scope of the Federal Purpose
license, but it is aso the case that based on the content, style and tenor of the APSAAI analysis,
NIH faced a non-trivial risk that it would have to litigate the issue had it chosen to rely on this
license. Consequently, NIH chose as part of the February 3, 2005 version of the policy to require
the person submitting the manuscript to set the embargo period and to specifically grant NIH
permisson to makethe manuscript publicly accessble after that period.

1145 C.FR 0 74.36 (2007).

12 See Comment of the American Physiological Society (Nov. 16, 2004) (Attachment A),
http://www.dcprinciples.org/responses apspdf.

13 Policy on Enhancing Public Accessto Archived Publications Resulting from NIH-Funded Research, NOT-
OD-05-022, Supplementary Information, @ 11.P.3 (Feb. 3, 2005), http://grantsnih.gov/grants/ guide/notice-
filedNOT-OD-05-022.html.




COMPLYING WITH THE NATIONAL INSTITUTES OF HEALTH PUBLIC ACCESS POLICY | 6

2. The Public Access License

Under the Jauary 11, 2008 revision of the Public Access Policy, NIH hasnot changed the
preexiging geps in the manuscript submisson process The only materia change isthat use of
this process is now mandatory. The compliance issue discussed in this White Paper for grantees
and Principal Invegtigators arises out of the required step in the submisson processin which the
person submitting the manuscript sets the time after publication (not to exceed 12 months) at
which the manuscript should be made publicly accessble, and the submitter grants NIH
copyright permission to make the manuscript publicly accessble. A screen shot of this sep from
NIH®@submission guideisset forth below.™

Ev -view of NIHMS submission statement - Mozilla Firefox =10 x|

iookmarks  Tools  Help
NOTE ) O fd

The language of the  fest Headlines[
submission statement
will vary according to .
your funding agency. rbllc Access

|»

- . o Review the Submission Statement. You may
NIH Manuscript Submission
) 1 Change the Release Date (Embargo Period)

~ 2 Disagree with the Submission Statement
IHMS submissiol ni 3 Agree with the Submission Statement

Submission Statement

| acknowledge and confirm:

Grant Compliance — | am submitting an electronic version of my final manuscript that is the result of research
supported, in whole or in part, with direct costs by the National Institutes of Health. This submission is
voluntary and fulfills the existing requirement to provide publications as part of NIH  project progress reports.

Public Release — | permit puhlic release of this manuscript via PubMed Central 6 months after the official
date of final publication in the journal Utrasound quarterly.

Copyright Compliance — This puhlic release permission is consistent with any copyright agreement about |
this manuscript that | have made with the journal publisher.

Content — This manuscript has been peer reviewed and accepted for publication and includes all

modifications resulting from the peer review process. It may contain confidential information that must not be
publicly disclosed prior to publication of the paper in the journal named above. @
Change Release Date | @ Disagree | Agree I

[ Done 4

Under copyright law grant of permisson is the same as the grant of a non-exclusive
license. For purposes of clarity, this White Paper refers to the QPublic ReleaseO permission
granted to NIH in the above-referenced step in the manuscript submission process as the QPublic
Access LicenseOThisis not aterm that NIH uses in its explanation of the Public Access Policy,
but it is useful to have a name for this permisson or license because it isthe legal bassfor NIH@
compliance with the gatutory command that the Public Access Policy be implemented
Qronsstent with copyright law.O

In its reponse to comments accompanying the release of the February 3, 2005 policy,
NIH directly explained why it had chosen to rely on the Public Access License asits policy choice
for complyingwith copyright law:

Copyright: NIH received comments that the proposa infringes on copyright
interegts of Federal grantees. These commenters argued that copyright interests

¥ TheGuidecan befound at http://www.nihmsnih.gov/web-hdp/PI-NPM C/Pl-NPM C-22.html.
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are wdl-established under Federa law, that NIH has no authority to alter them,
and that the proposa is not consgent with controlling Department of Health
and Human Services (HHS) regulations. They believe the proposa fails to
recognize the need for copyright permisson from authors and/or publishers
They arguethat neither the principle of fair use, nor the Federa purpose license,
can be used by NIH to implement the proposal. Finally, they argue that the PMC
(ypen accessOsubmisson agreement constitutes a forced license and undermines
copyright.

The Policy explicitly recognizes and upholds the principles of copyright. Frdt,
submisson of find manuscripts is voluntary rather than mandatory; the
voluntary submisson to NIH by authors and ingitutions under the Policy
congtitutes permission to pos the manuscripts on PMC and release to the public
after the submitter's specified post-publication ddlay time. The fair use exemption
to copyright infringement does not apply to the government's request for the
manuscripts. It applies to the public use of the manuscripts as posed on PMC
and provides a limitation on such use condgent with the terms of that
exemption.

NIH doesnot need to seek permission from journalswho may acquire copyrights
from authors or ingitutions because any copyright trander or assgnment is
currently subject to the government purpose license pursuant to 45 CF.R. 74.36.
Although the NIH isrelying on permisson, rather than the government purpose
license, asthe basisfor itsPolicy, the government purpose licenseisfully available
asalega authority under which manuscripts could be reproduced, published, or
otherwise used for Federal purposes The comment that the proposa is not
consigent with controlling HHSregulations granting copyright isnot persuasive,
sncethose sameregulationsgrant the agency its government purposelicense.

Finally, authors can indicate what copyright restrictions, if any, apply to their
manuscripts when submitting them to PMC and can choose an appropriate PMC
submission agreement that recognizesthoserights.

Although NIH stressed the voluntary nature of manuscript submission in its explanation,
the change from voluntary to mandatory submisson under the January 11, 2008 policy has no
effect on NIH@ compliance with copyright law. So long asthe person submitting the manuscript
hasthe authority to grant NIH the Public Access License, NIH@Q subsequent distribution of copies
of manuscriptsto the public will comply with copyright law.

15 Policy on Enhancing Public Accessto Archived Publications Resulting from NIH-Funded Research, NOT-
OD-05-022, Supplementary Information, & 11.P.2 (Feb. 3, 2005), http://grantsnih.gov/grants/ guide/notice-

files NOT-OD-05-022.html. Thisauthor has one quibblewith NIH@under standing of the copyright
consequencesof the reader@downloadingamanuscript. NIH asserted that the reader must rely solely on fair
usefor the copy madeduring download. However, sincethe purpose of the Public Access Licenseisto enable
members of thepublic to display acopy of the manuscript on their computer screensand to download acopy to
the reader@hard drive, the Public Access License granted during manuscript submission also coversthe
display copy or download copy madeby thereader. Any further copies made by the reader would be subject to
thenormal restrictionsimposed by copyright subject to thenormal limitationsand exceptions, including fair
use
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[11. ANALYSIS OF GRANTEES’ COPYRIGHT-RELATED OBLIGATIONS
UNDER THE PUBLIC ACCESS POLICY

Congress has mandated that NIH make peer-reviewed, copyrighted manuscripts publicly
accessible through PubMed Central provided NIH does so consigent with copyright law.
Copyright law requiresthat NIH have a license to publicly digribute copies of these manuscripts
from one with therightsto grant it. NIH relies on the person submitting the manuscript to have
the rights under copyright to grant NIH the Public Access License. Under the Public Access
Policy, the granteemust ensure that the author@® final manuscript is submitted to PMC by one
with authority to grant NIH the Public Access License.

A. The Copyright Compliance Risk

Unless grantees intervene with their authors prior to April 2008, the risk of non-
compliance with the Public Access Policy arising from these authorsCbusiness-as-usual copyright
management practices is subgtantial. Snce copyright in articles written with NIH support garts
out in the hands of the author, the grantee must monitor how the author manages copyright in
the manuscript or the grantee must take more direct action in order to ensure compliance. In
particular, the focus of risk management should be on how invesigators handle copyright
agreements sent to them by journa publishers.

Copyright isan author@right. At thetimethearticleiswritten, theauthor isin aposition
to grant NIH the Public Access License required by the January 11, 2008 revised policy. Therisk
arises with respect to publication agreements because under copyright law, for an author to
transfer exclusive rights under copyright, he or she must do so in writing. Once an NIH-funded
author dgns an agreement that transfers all or mog rights under copyright to the publisher, the
granteewill be non-compliant with the termsand conditions of the grant award unless a publisher
submitsthe manuscript. Even if the author or amember of grantee@ saff subsequently submitsa
manuscript to PMC, the person submitting the manuscript will not have the legal authority to
grant NIH the Public Access License and therefore such asubmission will ill be non-compliant.

No formal sudy of publication agreements was conducted in preparation of this White
Paper, but this author has reviewed the copyright policies of sdected large or prominent
biomedical publishers as detailed in Appendix A. That review suggests that for a number of
journals the author(s) must assign copyright or grant an exclusive license of sufficient breadth
that neither the author nor the grantee retains sufficient rights to grant NIH the Public Access
License after sgning the publication agreement. In February 2008, only a small percentage of
publishershad abinding agreement with NIH to submit manuscriptsand to grant NIH the Public
AccessLicense.™

Thus, if the author(s) of an NIH-sponsored article subject to the Public Access Policy
follow standard practice and sign some of the journal publishersCcopyright agreements reviewed
without altering the terms, the grantee will be non-compliant with the Public Access Policy unless
the publisher, as a matter of grace, chooses to submit the manuscript to PMC. Some publishers
have adopted a policy to voluntarily submit manuscripts to PMC. The larges of these is
Hlsevier."” Grantees that rely on such policies for compliance run the risk that this policy may
change or that such publisherswill fail to execute and not deposit amanuscript.

18 SeNIH, Journasthat Submit Articlesto PubMed Central,
http://publicaccess.nih.gov/submit_process journalshtm.

1" See Elsevier, Funding Body FAQ,

http://www.el sevier.com/wps/find/author sview.author g author _ sponsorship _information.
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Many NIH-sponsored articles are co-written. Thelegal implications for compliance with
the Public Access Policy are as follows. When many authors are listed on an article they may be
(1) joint authors, (2) authors only of their expressive contributions (text, graphics, etc.); or (3)
not authors at all for copyright purposes Jdnt authors are those who contribute origina
expresson to awork with an intent that their contributions will be merged into an inseparable
whole. Jdnt authors share al rights in the copyright in an article as tenants in common. Each
joint author may grant non-exclusive licenses, and the joint author may transfer hisor her interest
in the copyright to third parties. All joint authors mus agree for a trandfer of all rights under
copyright to be effective. Under these principles, any of the co-authorsindividually has the legal
power to ensure compliance with the Public Access Policy by granting NIH the Public Access
License.

For the sake of completeness, there is a case-specific risk to flag. With respect to a small
portion of co-written articles, the grantee may not have ardationship with the owners of al the
rights under copyright and therefore may not be in a postion to ensure compliance with the
Public Access Policy. It is probably the case that most co-written articles are jointly authored,
which means that the grantee® employees have the legal rights to ensure compliance with the
Public Access Policy unlessthey sign away too many rightsin a publication agreement.

In some cases, however, it may be that an author contributes only separately created
material Bsuch asa copyrightable figure or table Bproduced in relation to prior research. In these
cases, thereissomerisk that each author has only the rightsto grant a license with respect to his
or her contribution to the article. It isgill the case that those other authorsand ther ingitutions
also are obliged to comply with the Public Access Policy, and it may also be the casethat the other
authors agreed to let such an author act astheir agent. Consequently, although therisk has been
flagged, in thisauthor@view, thisrisk isinsubstantia enough that it would not be worth investing
resources to identify precisaly what copyrightable expresson a grantee@® employee contributed to
aco-authored articleand under what terms.

A related risk is that not al persons lised as co-authors on an article are necessarily
authorsat all in the eyesof copyright law. Only those personswho contribute origina expresson
to the text of the article or the associated materials are authors for copyright purposes, even
though scientific normsrequire attribution for otherswho contributed to the underlying research.
Where agrantee@employeeislisted asa co-author but doesnot own any share of the copyright in
an article, the grantee will have to rely on the employing ingitutions of those authors with rights
under copyright to ensure that the manuscript is submitted to PMC and that NIH receives the
Public AccessLicense.

B. Timing

April 7, 2008 isthe key date for compliance, but the precise contours of the obligation are
defined by the date of funding and the date of acceptance for publication. From the risk
management perspective, grantees should have a plan in place to address author(s)Ocopyright
management practices with respect to NIH funded articles accepted for publication on or after
April 7, 2008. However, not al of these articles are necessarily subject to the Public Access Policy.
Quch articles are subject to the policy if the article arose under (1) an NIH Grant or Cooperative
Agreement activein Fiscal Year 2008, (2) direct funding from an NIH Contract signed after April
7, 2008, (3) direct funding from the NIH Intramural Program, or (4) from an NIH employee.

In addition, effective May 25, 2008, any person submitting an application, proposal or
progress report to the NIH mug include the PMC reference number when citing articles arisng
from their NIH funded research. (This includes applications submitted to the NIH for the May
25, 2008 and subsequent due dates))
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[V. COMPLIANCE OPTIONS FOR GRANTEES AND PRINCIPAL INVESTIGATORS

Grantees effectivdly have dx options for complying with their copyright-related
obligationsunder Public AccessPolicy.

Option 1. Rely on individual authors to satisfy grantee’s obligation under the award.

From a grantee® perspective, reying on authors to ensure compliance with the Public
Access Policy is attractive insofar as it avoids adding copyright-related overhead to the office
responsble for grants compliance. But this option aso poses a foreseeable risk of non-
compliance with the attendant consequences for future funding. Many NIH funded authors are
likely to submit their manuscripts to publishers whose respective copyright agreements would, if
signed without ateration, leave the author with insufficient rightsto grant NIH the Public Access
Licenseasrequired in the mandatory manuscript submission process.

As areault, this option would require subgtantial time and effort by authorsin the short
term to understand the scope of their obligation to retain sufficient rights by amending the
publisher@offered agreement or to find anew publisher in some cases. It isforeseeable that some
authors would not successfully amend the publisher® copyright agreement and would gill sign
such an agreement to get their work published. Even if the author submitsthefinal manuscript to
PMC and purportsto grant NIH the Public Access License in the process, the author would lack
the authority to do so. In such a stuation, a publisher would be within itsrightsto demand that
NIH disable public access to the manuscript, thus frugtrating the purpose of the Public Access
Policy.

To reduce the burden on authors, grantees interested in pursuing this option or related
versons may be interested to know that there are a number of sandardized author@ addenda,
including ajoint SPARC and Science Commons addendum, each of which would leave the author
with more than sufficient rights to grant NIH the Public Access License if accepted by a journal
publisher. These addenda can be generated through the Scholar@ Copyright Addendum Engine,
which isfredy availablefor local hogting.*®

There aretwo types of risk associated with Option 1. Firg, many articlesare co-authored,
and the grantee® faculty member may not be the corresponding author who has been designated
to negotiate copyright issueswith the publisher by the co-authors. In such asituation, the grantee
would be reliant upon a researcher in another inditution to reserve sufficient rights under
copyright to enable the grantee to comply with the Public Access Policy.”

Second, even when the corresponding author is employed by the grantee, the level of risk
asociated with Option 1 depends upon whether the author@interest in ensuring that the grantee
remains in compliance is sufficiently strong to motivate the author to negotiate with a journa
publisher or, in the worgt case, to refuse an offer of publication if the publisher is unwilling to
cooperate with the requirements of the Public Access Policy.

18 scholar @ Copyright Addendum Engineat http:/sciencecommonsorg/projects/ publishing/scae.

¥Thelegal effect of the corresponding author@signature on acopyright transfer agreement issubject to some
uncertainty. Under copyright law, joint authors may grant non-exclusive licensesto third partieswithout
their co-author@permission, and ajoint author may transfer hisor her sharein the copyright without aco-
author@approval. However, dl co-authorsmust agree for thereto beacompletetransfer of exclusiverights.
If the corregponding author in fact has agreement from the co-authorsto transfer rightsto the publisher on
behalf of all co-authors, thetransfer will be legally effective. If, however, oneor more co-authorshasnot
agreed, then the publisher only receivesashare of theexclusiverights, and theremaining co-author retains
aufficient rightsto comply with the Public Access Policy.
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Option 2. Assist Authors with Copyright Management.

Instead of relying entirely on the author to satisfy the grantee@ obligation, a grantee might
engage more directly with the Principal Investigator and authors under his or her supervison to
manage the copyrightsin articles arisng from NIH-sponsored research. Option 2 comesin two
varietiesand the administrative resources necessary to implement each vary accordingly.

(a) Author Education.

Thefirg variation isto provide authors with dedicated resources to educate them about
their rights under copyright and with some standardized forms, such as author® addenda, that
could be used to amend a publisher® copyright agreement to ensure that the author has rights
sufficient to comply with the Public Access Policy. These resources might also include tips for
negotiating with publishers about copyright, lists of publishers or journals that have agreements
with NIH, and ligts of journals known to be cooperative with the Public Access Policy and those
known to refuseto publish articles subject to the Public Access Policy. Depending on the number
of faculty and associated researchers who receive NIH funding, this option is likely to require
additiona staff resources.

This variation provides the grantee with greater assurance than Option 1 that the author
undergtands the nature of the copyright-related obligation under the Public Access Policy. Like
Option 1, this variation relies on the author® incentive to keep the grantee in compliance to
ensurethat the author manages copyright appropriately.

(b) Author representation.

Alternatively, the grantee might ask or require NIH-funded authors to authorize the
grantee to act as the author@ agent in negotiating copyright issues with journals. Under this
variation, the grantee would be responsible for reviewing and signing publication agreements on
the author@ behaf. The grantee@ licensng agent would also be responsble for using a
contractual addendum to alter those agreements that would otherwise render the author unable
to grant NIH the Public Access License.

Implementing thisoption would likely require greater expenditurethan Option 1 because
the grantee would hire one or more licensing agents.  The benefit of centralizing this function,
however, is that such agents would be more familiar than authors with the range of publication
agreements and would have experience with negotiating amendments to these as is necessary.
Option 2 could be an interim step toward Option 5, under which the grantee would negotiate a
sandard copyright agreement with at least the major biomedica publishers to ensure that the
author retains sufficient rightsto grant the Public Access License.

Option 3. The Grantee License.

Options 1 and 2 focus on ensuring that the author retains sufficient rights to enable the
grantee to comply with the Public Access Policy. As an dternative, the grantee may seek to
directly acquire sufficient rights from the author to ensure its own compliance with the Public
Access Policy.

The surest method for acquiring such a non-exclusive license is to require the Principal
Invetigator and any other researchers working on an NIH-sponsored project to grant to the
grantee a non-exclusive copyright license at the time they commence work on the project. The
potential authors of copyrightable journal articles make a legal commitment at the time they
accept NIH support for their work. At the moment when the article is first drafted (and when
subsequent revisons are made), the actual copyright license is granted automatically under the
terms of the commitment to the grantee. The best way to implement Option 3 isto have each
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researcher working on the NIH-gponsored project sign asandard form granting thelicense to the
granteeat thetimethe researcher commenceswork on the project.

The scope of this license would include the right to grant the Public Access License to
NIH, and thus the grantee ensures that it isin alegal postion to comply with its contractua
commitmentsto NIH. In concept, Option 3 is exactly like NIH® Federal Purpose license except
that the licensee isthe NIH grantee rather than NIH. Asalega matter, if the mechanics of the
license are executed properly, thislicense would survive any subsequent action by the author that
may seem in conflict with the grant of this license P such as the author® signing a publisher®
copyright agreement that purportsto transfer al rightsunder copyright to the publisher.

There is Hill a risk that, without proper education, the author may sgn a form that
requires the author to make a representation that is arguably false. But even if that occurs, the
grantee is protected because the grantee gill has the lega rights necessary to comply with the
terms and conditions of its agreement with NIH.? To close the loop, because the grantee would
gill have the rights to grant NIH the Public Access License, NIH would be implementing the
Public Access Policy consistent with copyright law even asto these articles. The publisher@only
legal recoursewould be againg the author for representing that ghe could trangfer al rightsunder
copyright without any prior licenses when, in fact, a prior license had been granted. Whileit is
unlikely, in this author® opinion, that a journal publisher would assert such a claim againgt an
author, it would be advisable to invest ingitutional resourcesin making clear to authorsthe need
to amend publication agreementsthat areinconsistent with the grantee@license.

Finally, even though the article may have authors from other ingitutions, each co-author
(in the copyright sense of the word) is empowered to grant non-exclusive licenses to the
copyrighted work. In generd, alicense from the grantee® own faculty member or employeein a
co-authored journal article would be sufficient so long as al authors contributing copyrightable
expresson to the article and accompanying materials did so with an intention that these be
merged into an inseparable whole.

Option 4. The Grantee License - Plus

Option 3 contemplates a grategy aimed only at compliance with the Public Access Policy.
However, if the grantee choosesto negotiate the terms of copyright with the Principal Investigator
and other researchers, the question arises why the grantee should not also secure permission to
post a copy of the author@ final manuscript, or perhaps even the final published verson of the
article, in the grantee®@own digital repository.

No matter which option the grantee chooses, the unavoidable fact is that the Public
Access Policy requiresgranteesto arrive at amore explicit undersanding about copyright with the
NIH-funded authorsthey employ than heretofore has been the case. Under the policy, the point
of that conversation is to ensure public access to the NIH funded research. Snce that
conversation isnow necessary, and sincethe grantee must assume a greater administrativerolein
copyright matters as a result, it seems sensible to think that the grantee might use this changed
circumgance as a means for furthering its own ingitutiona goals by also providing public access
through the grantee®institution itself.

Some evidence suggests that some faculty would be receptive to granting the univerdty a
license as well. For years, faculty and librarians on campuses across the country have drawn

2055217 U.SC. 1 205(e) (O nonexclusive license, whether recorded or not, prevailsover aconflicting transfer
of copyright ownership if thelicenseisevidenced by awritten insrument signed by the owner of therights
licensed or such owner'sduly authorized agent, and if (1) thelicense wastaken before execution of thetrandfer;
or (2) thelicensewastaken in good faith before recordation of thetransfer and without noticeof it.Q).
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attention to the need for author education and better copyright management to improve scholarly
communication. As mentioned in the discusson of Option 1 above, a number of standardized
author addenda have been produced for use by authorsto amend publication agreements so that
authorsretain therightsto make their work publicly accessble on the Internet, including through
PMC.

Recent developments suggest that somefaculty areinterested in more explicit community
commitments to manage copyright in a manner that facilitates public access to their work. For
example, as of February 2008, the Faculty in the Univerdty of Cdifornia sysem had under
consideration a proposed policy by which faculty members would commit to routinely granting
to the Regents of the University of Cdifornia a non-exclusive license to place a copy of their
scholarly work in anon-commercial, open accessrepository.? In February 2008, the University of
Oregor212 Faculty Senate passed a resolution calling on authors to retain rights to provide open
access.

In addition, on February 12, 2008, the Faculty of Artsand Siencesat Harvard Universty
became the firg faculty in the United Sates to adopt a policy under which each author would
grant to the univerdty a license sufficient to permit posting of faculty-authored articles in the
Harvard repository and to permit Harvard to permit reposting of such articles so long as accessis
available without a chargefor profit. Thislicenseiswaivable by the faculty member on an article-
per-article basis®

As with Option 3, by entering into a separate agreement with the NIH-supported
researcher-authors, the grantee can ensure its own compliance by taking a license prior to the
signing of any publication agreements. Although Option 4 protects the grantee@ intered,
prudence dictatesthat the grantee should also educate authorsto alert them to therisks of Sgning
a publisher-drafted copyright form that calls for representations that the author cannot legaly
make. The measure suggested in Part V beow also would mitigatethisrisk for the authors.

Option 5. Negotiate Directly with Publishers.

Options 1 and 2 rely on authorsto ensure that the grantee iscompliant. Options3 and 4
ensure that the grantee isin a postion to comply with the Public Access Policy but leave to the
author the responsbility of alerting the journal of the prior license granted to the NIH grantee.
These options pose the risk for unwary authors that they will sgn forms that cal for
representations they cannot legally make. Options5 and 6 focus on publishersQwillingnessto act
asapartner to facilitate compliance with the Public Access Policy.

Under Option 5, grantees may seek to mitigate the risk of non-compliance by negotiating
some more general form of copyright understanding with biomedical publishers. This solution
might take the form of a binding agreement between the grantee (or a group of grantees) and the

ZLUniversity of California, Proposed Open Access Policy,

http://osc.univer sityofcaliforniaedu/openaccesspolicy/ OpenAccess- Policy-DRAFT 1-29-2007.pdf.; seealso
UC Open Access Policy Proposal,

http://www.lib.berkeley.edu/ scholarlycommunication/uc_open_access policy.html (Feb. 2007).

22 Motion US07/08 - 17 Initiativeto protect therightsof faculty authors of scholarly publications (passed Feb.
13, 2008) at http://www.uoregon.edu/~uosenate/dirsen078/US078-17.html.

B Harvard isthen in adifferent compliance position with respect to articlesarising from NIH-funded
research written by itsArts & Sciencesfaculty. On theonehand, theuniversity isautomatically in aposition to
comply with the Public Access Policy unlessthe faculty member haswaived the Harvard license. On theother
hand, if thefaculty member waivestheHarvard license, Harvard must then choose oneof theoptionslisted
hereto enaure compliance with the Public Access Policy. Of course, not al NIH-funded authorsat Harvard
aremembers of the Faculty of Arts & Sciences, so Harvard isin the same position asall other granteeswith
regpect to theseauthors.
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publisher(s) by which either (1) the author of any NIH-funded articles accepted by any of the
publisher@journalsretains sufficient rightsto grant the Public Access License or (2) the publisher
contractually commitsto the grantee to deposit final manuscripts (or published versons) in PMC
within 12 months of publication.

With respect to initial depodt of the manuscript and copyright licensing, some publishers
already have binding agreementswith NIH such that publication can be busness-as-usual for the
author and grantee with respect to articles they publish because NIH treats articles published in
these journals as per se compliant.* There are other publishers who have made only voluntary
commitments to post to PMC. Reying on these voluntary commitmentsiis risky because NIH
does not treat publication in these journals as per se compliant with Public Access Policy. In
addition, it should be noted that Option 5 can fully address the copyright obligation under the
Public Access Policy but not the deposit obligation. A publisher can make a binding agreement to
depost the finad manuscript into PMC and to grant NIH the Public Access License, but the
grantee mugt dill ensure that the author receives the review copy of the manuscript in PMC®
XML format and must approvethat formatting for the deposit requirement to be met.

Chances are dim that Option 5 isarealigic posshility prior to April 7, 2008 because of
the number of publishers who would have to agree to this solution. Consequently, Option 5
should be condgdered as alonger term solution that might follow short-term adoption of one of
Options 1-4.

Option 6. Pre-clear Journals.

Finaly, the grantee can manage its compliance risk perhaps mog fully by limiting the
fidd of journalsto which the author(s) may submit the manuscript. The grantee would require
researchers to agree as a condition of working on an NIH-sponsored project that any articles
arisng from the project would be submitted only to journals that have been pre-cleared by the
grantee. Thesejournasarelikely to fal into one of four categories. Fird, thejournal could bean
open access journa that, for example, uses Creative Commons licenses. Any verson of these
public licenses automatically gives NIH the rights equivalent to those caled for by the Public
Access License.  Second, journals may be pre-cleared because they have binding deposit
agreements with NIH. Third, journas may be pre-cleared because they have binding deposit
agreements with the grantee. Fourth, journals may be pre-cleared if their copyright agreements
aready give the author sufficient rightsto comply with the Public Access Policy without need for
amendment.

The risk management benefitsto the grantee of Option 6 are self-evident, but researchers
may resist thislevel of control over research dissemination. The feasibility of this option depends
in part upon the quantity and quality of journals that would meet one of the four above-
mentioned criteriafor pre-clearance.

24 S purnals That ubmit Articlesto PubMed Central,
http://publicaccess.nih.gov/submit_process journalshtm.
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V. ADDITIONAL SUGGESTION AND CONCLUSION

The compliance options discussed in Section IV comprisethe six possble waysin which a
grantee could ensure that one with legal authority to do so submitted the author@ final
manuscript to PMC and granted NIH its Public Access License during the process of manuscript
submission.

None of these optionsisfoolproof. Options1and 2 carry therisk that the author may fail
to retain aufficient rights to grant NIH its license. Options 3 and 4 ensure that the grantee is
capable of complying but pose the risk that the author may make a misepresentation to a
publisher about the rights ghe has. Option 5 requires publisher agreement, and Option 6 would
likely meet red stance from faculty and would require enforcement.

One additional measure to consider is to require that NIH-funded authors include with
any article submission notice to the publisher that the article arises under an NIH-funded project
and an agreement that, if accepted, the article will be published in a manner condstent with the
Public Access Policy. Thismeasureisnot a subgtitute for the optionsdiscussed in Section 1V, but
it may serveto further mitigaterisk in some cases.

Placing the publisher on early notice of NIH support for the research reported in an
article provides a legal basis for arguing that the boilerplate terms of the publisher® copyright
agreement mugt beread in light of the additional knowledge the publisher had upon receipt of the
article. A variety of legal and equitable theories could be called upon to support the position that
by accepting the article for consideration while knowing that the author® final manuscript must
be submitted to PMC and be made publicly accessble within 12 months of the date of
publication, the publisher cannot be heard to complain later when the article is made publicly
accessible, even if the author happened to sign the publisher® form copyright agreement whose
termsare arguableinconsigent with the grant of the Public Access License.

In at least some cases, thislanguage alone may be legally ineffectiveto retain rightsfor the
author. It istherefore recommended that this submisson notice be used in conjunction with an
addendum to the publisher@copyright agreement when necessary.

Please see Appendix A for suggested language that authors may use in a cover letter
accompanying a manuscript submitted for publication in apeer-reviewed journal.

The Nationa Ingitutes of Health Public Access Policy promises to improve knowledge
dissemination in the biomedica sciences by making federally funded research publicly accessible
to a range of audiences. While researchers at grantee ingitutions are among the likey
beneficiaries of this policy, grantees mug shoulder a new responsbility for ensuring that
researchers properly manage their manuscripts and copyrights to comply with the Public Access
Policy. Whichever option(s) for ensuring compliance with manuscript depost and copyright
permisson to NIH seem mog attractive, grantees and NIH-funded researcherswill need to share
an explicit understanding about the proper management of the approximately 80,000 manuscripts
produced annually with NIH support and the 80,000 copyrightsin those manuscripts®

% SeNIH, Public Access Frequently Asked Questions, http://publicaccessnih.gov/FAQ.htm#f4.
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About SPARC

SFARC, the Sholarly Publishing and Academic Resources Cadlition, is an international alliance
of academic and research libraries working to correct imbalances in the scholarly publishing
system. Developed by the Association of Research Libraries, SPARC has become a catalyst for
change. Itspragmatic focusisto simulate the emergence of new scholarly communication models
that expand the dissemination of scholarly research and reduce financia pressures on libraries.
Action by SPARC in collaboration with sakeholders Bincluding authors, publishers, and libraries
D builds on the unprecedented opportunities created by the networked digita environment to
advancethe conduct of scholarship.

About Science Commons

Stience Commons designs srategiesand toolsfor faster, more efficient web-enabled scientific
research. Science Commonsidentifiesunnecessary barriersto research, crafts policy guidelines
and legal agreementsto lower those barriers, and developstechnology to make research dataand
materialseasier to find and use. The goal of Science Commonsisto speed thetrandation of data
into discovery and to unlock the value of research so more people can benefit from the work
scientigsare doing.

About the Association of Research Libraries

The Asociation of Research Libraries (ARL) isa nonprofit organization of 123 research libraries
in North America. Its misson is to influence the changing environment of scholarly
communication and the public policiesthat affect research libraries and the diverse communities
they serve. ARL pursues this misson by advancing the goals of its member research libraries,
providing leadership in public and information policy to the scholarly and higher education
communities, fosering the exchange of ideas and expertise, and shaping a future environment
that leveragesitsinterestswith those of alied organizations.



COMPLYING WITH THE NATIONAL INSTITUTES OF HEALTH PUBLIC ACCESS POLICY | 17

APPENDIX A
SUGGESTED COVER LETTER FOR AUTHOR JOURNAL SUBMISSION

Dea [Publisheror Editor name],

Endosal is a manuscipt to be considered for publication in [Journal namel].
Theresarch repated in this manuseipt has beenfundedthrough the National Ingitutesof Hedth
and therebre its publication must comply with the NIH Public Access Pdicgy
(http://grantsnih.gov/grants quidehatice-filesNOT-OD-08-033.html).

In order to ersure compliance with the NIH pdlicy I, as correpanding author on behdf of all the
authors,am refainingtherightsto:

¥ Provide a copy of the autharsD final manusgipt, induding all modifications from the
publishing and peerreview process,to the NLM@ PubMed Certral (PMC) databaseat the
timethemanuscipt isacoeptedfor publication; and

¥ To autharize NIH to make swch copy of themanusceipt available in digital form for public
accessn PMC nolaterthan _ months(indicate 0 to 12 months) after publication.

[Universities may inset any additional terms petaining to authar and insitutional rights for
repiodudion, distibution for academic adivities,deposition in insftutional archive, ett. Suggesed
languagefor thisoption is:

¥ To preparederivativeworksfrom themanuscipt;

¥ To autharize othersto make any useof themanuscipt providedthat it isnot sdd for a profit
and that the authar re@ives aredt as authar and thejournal in which the manuscipt has
beenpublistedisdtedasthesaurce of firstpublication; and

¥ Todistribute copiesof themanuseipt in connedion with teaching and resarch by the author
and by theauthar@enmployer ]

By acceptng this manuscipt for review [publishe name] acoepts theseterms and agreesthat the
temsof thisagreemert are paramount and supe sele any provisionsin any publication agreemnert for
thisartide,already signedor to beSgnedat a laterdate,that may conflict.

(Sognatureof correspading author on behalf of all authaors)
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APPENDIX B

ANALYSIS OF SELECTED BIOMEDICAL PUBLISHERS’
COPYRIGHT POLICIES

American Academy for the Advancement of Science
Permitsauthor to pog final manuscript in PMC with six-month embargo.
http://www.sciencemag.org/about/authors/ prep/license.dtl.

American Chemica Society
Doesnot permit author to post final manuscript in PMC.
http://pubs.acs.org/copyright/forms/ copyright.pdf.

American Medical Association
Doesnot permit author to post final manuscript in PMC.
http://jama.ama-assn.org/cgi/data/293/14/1788/DC1/1
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