
Advocacy and Public Policy Committee 
Ginny Steel, Chair 

Tuesday, April 26, 2016, 9:30 a.m. – 10:30 a.m. 
Port McNeill 

The Advocacy and Public Policy Committee will meet in a working session at 9:30 a.m. 
for one hour in Port McNeill. 

Given the importance of the Open Access 2020 (OA 2020) initiative, which is being led 
by the Max Planck Society, the full committee meeting will be devoted to discussing this 
issue.  The OA2020 initiative is based on an analysis outlined in a white paper published 
by Max Planck Digital Library (MDPL), which found that a flip to open access would be 
possible at no financial risk to the system.  During the meeting, we will discuss the 
initiative and determine what recommendations the committee may want to make to the 
ARL membership when OA2020 is discussed at the business meeting. 

While other policy issues will not be discussed during the committee meeting, members 
can read the Advocacy and Policy update prepared by Prue and Krista that covers the 
first quarter of 2016: http://www.arl.org/storage/documents/advocacy-and-policy-
update-march2016.pdf. 

We look forward to a productive discussion on open access and the Max Planck 
initiative! 

Attachments: 4 



Copyright and Intellectual Property 

 Marrakesh Treaty for the visually impaired: 

 Meetings with Senate Foreign Relations and Senate Judiciary staff to support 

hearings and swift ratification of the Marrakesh Treaty with minimal changes to US 

copyright law 

 Submission of letters supporting ratification of Marrakesh Treaty 

 Ongoing coalition briefings on Marrakesh Treaty ratification in the US 

 Monitoring of Bill C-11 in Canada to prepare for implementation of the Marrakesh 

Treaty 

 Ongoing work with AAU and APLU on authors rights and funder mandates  

 Copyright Review and Reform: 

 Meetings with staff in the US House of Representatives and US Senate regarding 

copyright review and reform legislation 

 Participation in Re:Create coalition regarding copyright review and reform 

 Participation in Copyright Week, with blog posts on the public domain, Section 1201 

of the Copyright Act on technological protection measures, fair use, and transparency 

in policymaking 

 Comments, reply comments, and preparation for upcoming roundtables on the 

Copyright Office studies on DMCA Section 1201 (technological protection measures), 

DMCA Section 512 (Internet service providers) and embedded software 

 Comment, response/further comments, and meetings on the Copyright Office report on 

orphan works and mass digitization 

 Evaluation of USPTO’s release of its white paper on digital first sale, remixes, and 

statutory damages 

 Monitoring of court cases and joining of amicus briefs on fair use and on Internet service 

provider liability 

 Analysis of new opinion by the district court in the Georgia State e-reserves case 

 Ongoing work on Trans-Pacific Partnership Agreement 

 Ongoing work on proposed transfer of the Copyright Office out of the Library of 

Congress and related proposals on modernization of the Copyright Office 

 Coordination of Fair Use/Fair Dealing Week including creation of a new infographic and 

collecting of resources such as blog posts, videos and comic books 

Privacy, Security, and Civil Liberties 

 Ongoing work supporting reform of the Electronic Communications Privacy Act (ECPA) 

Federal Funding 

 Participation in campaign for federal research funding “Innovation Imperative” 

regarding federal investments in research with others in higher education, scientific, and 

business organizations 

 Ongoing collaboration with CNSF on NSF funding and issues relating to social and 

behavioral sciences 
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Open Access, Open Licensing, and Open Data 

 Organized two meetings with CENDI with federal agency representatives regarding the 

OSTP directive on public access to federally funded research; one on infrastructure and 

the second on university and library perspectives on compliance requirements 

 Ongoing meetings with federal agencies on implementation of federally funded research 

public access plans 

 Ongoing work with SPARC and the Open Access Working Group on FASTR and a White 

House executive order on OER  

 Ongoing work with SPARC on open data and open data principles  

 Ongoing work on Berlin 12 and the Open Access 2020 (OA2020) initiative led by the 

Max Planck Society 

 Participation in White House roundtable on open data and privacy 

 Ongoing work with AAU, COGR, AUTM, APLU, SPARC, and Creative Commons USA on 

the Department of Education NPRM on open licensing  

 Ongoing work with AAU, COGR and APLU on OMB Proposed Open Source Software 

Policy and filed comments on the draft policy 

 Ongoing work with CNSF on reauthorization of America COMPETES Act 

 Ongoing research on open metadata policies and organizing meeting on metadata 

policies 

Government Information 

 Meetings with NTIS staff and with Senate staff on legislation to eliminate NTIS and on 

new strategic plan for NTIS on open data and open access 

Accessibility and Universal Design 

 Ongoing work with higher education associations and the National Federation of the 

Blind in response to the TEACH Act 

 Work with AAU, APLU, ACE, and other higher education associations plus the National 

Federation of the Blind and the National Association of the Deaf on the development of 

accessibility best practices 

 Work with Diversity and Inclusion and Judy Ruttenberg on planning the 2016 National 

Diversity and Leadership Conference pre-conference event on library services to patrons 

and employees with disabilities 

 Explore needs and opportunities regarding shared repository for captioned resources 

Librarian of Congress 

 Meetings and support for confirmation hearings for Carla Hayden, President Obama’s 

nominee for the next Librarian of Congress 

 Released statement of support for President Obama’s nomination of Carla Hayden as the 

next Librarian of Congress 

 Worked with Library of Congress leadership on proposal to remove the Copyright Office 

from the Library of Congress 

Net Neutrality 

 Continued monitoring of litigation around net neutrality 

 Continued monitoring of potential legislation and legislative riders impacting net 

neutrality 



Promote ARL positions and interests on legal issues, diversity, and accessibility 

 Publish numerous blog posts on international developments, copyright reform, court 

cases, fair use week, surveillance, diversity and privacy legislation 

 Publication of new Advocacy and Policy updates 

 Publication of Infographic “Fair Use in A Day in the Life of a College Student” 

 Release of Five Videos from ARL Libraries Celebrating Fair Use and Fair Dealing 

 Publication of “Briefing Document: Max Planck Proposal to Flip Subscriptions to OA” by 

Kathleen Shearer 

 Publication of “Thanks, But No Thanks: Evolving Library Perspectives on Orphan Works 

Legislation in the European Union and the United States” by Jonathan Band 

 Publication of “A Deeper Dive Into the New Georgia State Decision” 

http://www.arl.org/focus-areas/copyright-ip/3831-fair-use-in-a-day-in-the-life-of-a-college-student-infographic#.Vv1-OzYrJN0
http://www.arl.org/news/arl-news/3832-five-videos-from-arl-libraries-celebrate-fair-use-and-fair-dealing#.Vv1-WjYrJN1
http://www.arl.org/focus-areas/public-access-policies/federally-funded-research/3959-berlin-12-and-oa2020-the-initiative#.Vv1_9jYrJsM
http://fairuseweek.org/wp-content/uploads/2016/02/2016.02.22-Band-ThanksButNoThanks.pdf
http://fairuseweek.org/wp-content/uploads/2016/02/2016.02.22-Band-ThanksButNoThanks.pdf
http://policynotes.arl.org/?p=1325


October 5, 2015–blog post, “TPP Trade Ministers Announce Agreement” 

October 9, 2015–blog post, “New Advocacy and Policy Update Available” 

October 14, 2015–blog post, “Analysis of the Final TPP (Leaked) Text on Intellectual Property: 
Mixed Results” 

October 16, 2015–blog post, “Second Circuit Affirms Fair Use in Google Books Case” 

October 21, 2015– blog post, “Libraries Comment on Copyright Office Extended Collective 
Licensing Proposal” 

October 21, 2015– blog post, “It's #OAWeek” 

October 27, 2015– blog post, “New 1201 Rules on Exemptions to Prohibition on Circumvention 
of Technological Protection Measures Released” 

October 28, 2015–blog post, “ARL Disappointed in Senate's Passage of Flawed Cybersecurity 
Bill” 

November 2, 2015–letter to Congress urging increasing federal research funding by at least 5.2 

percent above FY 2015 levels 

November 13, 2015–letter to House and Senate Committees on Appropriations on prioritizing 

higher education allocations 

November 16, 2015–blog post, “ARL and Higher Education Support Lingua Editors” 

November 16, 2015–blog post, “Efforts by the Anne Frank Foundation to Prevent Anne Frank's 
Diary from Entering Public Domain” 

November 20 2015–blog post, “YouTube Announces It Will Defend Some Creators' Fair Use 
Claims” 

November 20, 2015–letter to Congress requesting support for a one-year extension of the 

Perkins Loan Program 

November 25, 2015–letter to the Office of Management and Budget on the proposed revision of 

Circular A-130 and accessible means of submitting comments 

November 25, 2015—comments on the proposed revision of Circular A-130 

December 2, 2015—blog post, “DC Circuit Court to Hear Net Neutrality Arguments on 
December 4” 

December 3, 2015—blog post, “On the International Day of Persons with Disabilities, ARL Urges 
Ratification of Marrakesh Treaty” 

http://policynotes.arl.org/?p=1183
http://policynotes.arl.org/?p=1192
http://policynotes.arl.org/?p=1194
http://policynotes.arl.org/?p=1200
http://policynotes.arl.org/?p=1207
http://policynotes.arl.org/?p=1205
https://twitter.com/search?q=%23oaweek&src=typd
http://policynotes.arl.org/?p=1211
http://policynotes.arl.org/?p=1214
https://www.aibs.org/position-statements/20151102_coalition_joint_letter.html
https://www.aau.edu/WorkArea/DownloadAsset.aspx?id=16773
http://policynotes.arl.org/?p=1218
http://policynotes.arl.org/?p=1220
http://policynotes.arl.org/?p=1225
https://www.aau.edu/WorkArea/DownloadAsset.aspx?id=16782
https://epic.org/apa/comments/Letter-A-130-Comments.pdf
http://www.openthegovernment.org/sites/default/files/OpenTheGovernment%20Coalition%20Partners%20A-130%20comments%20w%20endorsements.pdf
http://policynotes.arl.org/?p=1228
http://policynotes.arl.org/?p=1230


December 7, 2015—letter for the hearing record to the Committee on House Administration 

supporting enhanced technological infrastructures for the US Copyright Office and arguing 

against the Office’s proposed autonomy 

December 9, 2015—blog post, “Supreme Court Hears Oral Arguments in Fisher v. University of 
Texas (Fisher II)” 

December 16, 2015—blog post, “Two More Countries Ratify the Marrakesh Treaty” 

December 21, 2015—letter to the President expressing concern over the Office of Management 

and Budget’s failure to release an open government plan 

December 23, 2015—blog post, “New Advocacy and Policy Update” 

January 4, 2016—blog post, “ICYMI: Authors Guild Seeks Supreme Court Review of Google 
Books Fair Use Case” 

January 15, 2016—letter to Speaker Ryan and Minority Leader Pelosi supporting revisions to the 

Freedom of Information Act 

January 19, 2016—blog post, “Nothing New Under the Sun” 

January 20, 2016—blog post, “1201 Rulemaking for a New Era?” 

January 21, 2016—Coalition for National Science Funding statement on FY2016 Omnibus 

Appropriations Act, thanking Congress for commitment to federal investment in scientific 

research 

January 21, 2016—blog post, “Fair Use in 2015 and A Look Ahead at 2016” 

January 22, 2016—blog post, “Meaningful Transparency is Needed in Trade Negotiations” 

January 28, 2016—blog post, “USPTO White Paper on Remixes, First Sale, and Statutory 
Damages” 

February 22, 2016—blog post, “Infographic Shows Fair Use’s Importance in a Day in the Life of 
a College Student” 

February 22, 2016—blog post, “Thanks, but No Thanks” 

February 23, 2016—blog post, “Five Videos from ARL Libraries Celebrate Fair Use and Fair 
Dealing” 

February 23, 2016—blog post, “Roundup from Day 1 of Fair Use Week 2016” 

February 24, 2016—blog post, “Canada’s Copyright Board Finds Most Educational Copying is 
Fair Dealing” 

February 24, 2016—blog post, “Roundup from Day 2 of Fair Use Week 2016” 

February 25, 2016—blog post, “Roundup from Day 3 of Fair Use Week 2016” 

February 25, 2016—joint statement in support of the US ratifying the Marrakesh Treaty 

http://www.arl.org/storage/documents/lthouseadminfinalrev.pdf
http://policynotes.arl.org/?p=1233
http://policynotes.arl.org/?p=1242
https://s3.amazonaws.com/new.demandprogress.org/letters/2015-12-21_OMB_Open_Government_Plan.pdf
http://policynotes.arl.org/?p=1245
http://policynotes.arl.org/?p=1249
http://www.openthegovernment.org/sites/default/files/FOIA%20reform%20support%20letter%20House%20Jan%202016.pdf
http://policynotes.arl.org/?p=1258
http://policynotes.arl.org/?p=1262
http://cnsfweb.org/FY2016OmnibusAppropriationsStatement.01-04-16.pdf
http://policynotes.arl.org/?p=1264
http://policynotes.arl.org/?p=1269
http://policynotes.arl.org/?p=1273
http://policynotes.arl.org/?p=1286
http://policynotes.arl.org/?p=1288
http://policynotes.arl.org/?p=1290
http://policynotes.arl.org/?p=1293
http://policynotes.arl.org/?p=1296
http://policynotes.arl.org/?p=1299
http://policynotes.arl.org/?p=1301
http://www.arl.org/publications-resources/3870-joint-statement-in-support-of-the-us-ratifying-the-marrakesh-treaty#.VwO9zUeBnQU


February 26, 2016—blog post, “Sixteen Organizations Join Letter Supporting Rapid Ratification 

of Marrakesh Treaty” 

February 26, 2016—blog post, “Roundup from Day 4 of Fair Use Week 2016” 

March 1, 2016—blog post, “Roundup from Day 5 of Fair Use Week 2016” 

March 1, 2016—blog post, “Fair Use/Fair Dealing Week 2016 Highlights Balance in Copyright 

System” 

March 2, 2016—Library Copyright Alliance joins amicus brief supporting defendants in Perfect 

10 v. Giganews and Livewire 

March 3, 2016—comments submitted by the Library Copyright Alliance on section 1201 of the 

Digital Millennium Copyright Act 

March 9, 2016—letters in support of Equal Access to Congressional Research Service Reports 

Act of 2016 (S. 2639 and H.R.4702) 

March 14, 2016—letter to Senators Grassley, Leahy and Cornyn thanking them for authorship of 

the FOIA Improvement Act of 2016 and reaffirming support for reforming the Freedom of 

Information Act 

March 16, 2016—letter to President Obama urging endorsement of the FOIA Improvement Act 

March 21, 2016—blog post, “To Kill a Mass Market Paperback and Access to Knowledge” 

March 21, 2016—blog post, “Four More Marrakesh Treaty Ratifications Needed for Entry into 

Force” 

March 23, 2016—Library Copyright Alliance submits amicus brief in support of defendant-

appellant-cross-appellee in Fox News v. TV Eyes 

March 31, 2016—blog post, “New Decision in Georgia State University E-Reserves Case 

Released; 41 of 48 Claims of Infringement Found to be Fair Uses” 

April 1, 2016—comments submitted by the Library Copyright Alliance on section 512 of the 

Digital Millennium Copyright Act 

April 1, 2016—reply comments submitted by the Library Copyright Alliance on section 1201 of 

the Digital Millennium Copyright Act 

April 5, 2016—blog post, “A Deeper Dive into the New Georgia State Decision” 

April 6, 2016—letters to House and Senate urging committees to schedule a markup of the Equal 

Access to Congressional Research Service Reports Act of 2016 (H.R. 4702 and S. 2639) 

April 6, 2016—blog post, “Canada Introduces Legislation Preparing for Accession to the 

Marrakesh Treaty (Take Two)” 

http://policynotes.arl.org/?p=1303
http://policynotes.arl.org/?p=1306
http://policynotes.arl.org/?p=1308
http://policynotes.arl.org/?p=1310
http://www.librarycopyrightalliance.org/storage/documents/Brief-Giganews.pdf
http://www.librarycopyrightalliance.org/storage/documents/1201NOILCAfinal.pdf
http://www.ala.org/advocacy/sites/ala.org.advocacy/files/content/advleg/federallegislation/03-08-16%20Coalition%20Letters%20to%20Sen.%20Leahy,%20Sen.%20McCain,%20Rep.%20Lance,%20and%20Rep.%20Quigley%20Expressing%20Appreciation%20for%20CRS%20Bills.pdf
http://www.openthegovernment.org/sites/default/files/Senate%20Letter%20FOIA%20-%20March%202016.pdf
http://www.openthegovernment.org/sites/default/files/Letter%20to%20the%20President%20-%20FOIA%20reform.pdf
http://policynotes.arl.org/?p=1315
http://policynotes.arl.org/?p=1317
http://www.librarycopyrightalliance.org/storage/documents/2016.03.32-LCA-TVEyes-AmicusBrief.pdf
http://policynotes.arl.org/?p=1320
http://www.librarycopyrightalliance.org/storage/documents/512NOIfinal.pdf
http://www.librarycopyrightalliance.org/storage/documents/reply1201NOIcoments.pdf
http://policynotes.arl.org/?p=1325
https://s3.amazonaws.com/new.demandprogress.org/letters/Letter_to_Senate_Rules_Committee--_Markup_CRS_in_April_2016.pdf
http://policynotes.arl.org/?p=1335


Briefing Document: Max Planck Proposal to Flip Subscriptions to OA  
 

March 21, 2016 
 

Prepared for ARL Advocacy and Policy Committee by Kathleen Shearer, Strategic Consultant, 
ARL 
 

On December 8 and 9, 2015, representatives of different countries, mainly from national                         
licensing consortia, met in Berlin, Germany, to discuss a proposal to flip subscription-based                         
journals to open access models. The initiative is being led by the Max Planck Society, the                               
organizer and host of the invitation-only Berlin 12 Open Access Conference. The rationale for                           
the initiative is based on an analysis outlined in a White Paper published by Max Planck Digital                                 
Library (MPDL), which found that a flip to open access would be possible at no financial risk,                                 
“maybe even at lower overall costs” to the system. The objective of the conference was to build                                 
a consensus for an internationally coordinated effort to shift libraries’ journal budgets away from                           
subscriptions and towards article processing costs model for open access journals (via APCs).                         
The meeting was attended by 96 participants from 19 countries, with several US and Canadian                             
representatives (listed in Appendix 2). The focus of the discussion was an Expression of Interest                             
(Appendix 1) that will act as the basis for gaining consensus and moving forward with the                               
proposal.  

A large scale shift towards open access is something highly desired by many in the library                               
community and academia. ARL and others have been advocating strongly for open access for                           
at least 15 years and we have collectively made tremendous progress. This initiative aims to                             
accelerate the progress towards large-scale open access by coordinating international licensing                     
agencies and large institutions from around the world, develop a roadmap, and jointly switch                           
from subscriptions to APCs.  

While the overall aim of this initiative is highly laudable, there are a number of concerns and                                 
criticisms to the approach proposed by Max Planck, documented here: 

● There is a chance that this will further consolidate the large-scale monopoly of the                           
international publishing industry, and ultimately not help to bring about any reductions in                         
the overall costs of scholarly publishing. The value that international publishers offer is                         
the prestige of title and related to that, the journal’s impact factor, which enables them to                               
charge greatly inflated APC fees. Not only will this have a negative impact on the                             
competitiveness of the sector, but will also not lead to (and on the contrary may                             
decrease) innovation and diversity of publication and dissemination of research results. 

● Fundamentally, there will be no change to the current marketplace model. There may be                           
more consolidation as noted above but publishers will retain control of scholarly journal                         
publishing. 
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● There is no detailed understanding of the cost implications for such a switch, especially                           
for large institutions that produce high numbers of journal articles. Preliminary results of                         
a study being undertaken at several North American universities show that the costs of                           
paying APCs may be greater than the annual subscriptions for large research intensive                         
institutions. 

● The initiative is generally not supported by organizations in the “global south”. The APC                           
model does not work in regions where institutional budgets are extremely low. Although                         
waivers are offered in some circumstances, they are often managed in a very                         
inconsistent way and clearly disadvantage the researchers who cannot pay APCs. The                       
APC model (at scale) would further skew a scholarly communication system that is                         
already biased against the research undertaken in those areas.  

● At a pragmatic level, this initiative will involve significant time and resources to                         
coordinate and execute. The SCOAP3 project, which is working on flipping just a handful                           
of journal titles in the area of physics, remains very resource intensive even after several                             
years of planning and 2 years in negotiation. In a context where organizations have                           
limited resources, should this project be a priority for the community or should we focus                             
on other efforts that may bring about more profound change. 

 
During the discussions in Berlin in December, the community was quite divided. The                         
organizations that support this initiative tended to be wealthier countries that also have an                           
interest in the health and prosperity of the publishing industry.  
 
On March 21, 2016, the website for the initiative went live, and it includes the names of the 30                                     
organizations that have committed as signatories to EoI (from 9 European countries and South                           
Korea). The website also contains a roadmap that focuses on the ‘activation phase’ and outlines                             
the next steps that can be taken by supporting organizations.  
 
The organizers of this initiative would very much like to have US signatories including ARL                             
and/or some ARL members. In order to ensure that ARL and its members have considered all                               
perspectives on the issue, the topic has been included in the agenda for the ARL business                               
meeting in April 2016. In advance of this meeting, the ARL Advocacy and Policy Committee will                               
also be discussing this during its meeting with the aim of bringing forward the major pro’s and                                 
con’s during the ARL business meeting.  
 
 
 
   

http://oa2020.org/


Expression of Interest in the Largescale Implementation of Open Access to Scholarly 
Journals 

Building on the Berlin Declaration on Open Access to Knowledge in the Sciences and 
Humanities and on the progress that has been achieved so far, we are pursuing the large-scale 
implementation of free online access to, and largely unrestricted use and re-use of scholarly 
research articles. 

We recognize and endorse various ways of implementing open access (OA), including the 
development of new OA publishing platforms, archives and repositories. In scholarly journal 
publishing, OA has gained a substantial and increasing volume. Most journals, however, are still 
based on the subscription business model with its inherent deficiencies in terms of access, 
cost-efficiency, transparency, and restrictions of use. 

To gain the full benefits of OA and enable a smooth, swift and scholarly oriented transition, the 
existing corpus of scholarly journals should be converted from subscription to open access. 
Recent developments and studies indicate that this transition process can be realized within the 
framework of currently available resources. 

With this statement, we express our interest in establishing an international initiative for the OA 
transformation of scholarly journals, and we agree upon the following key aspects: 

● We aim to transform a majority of today’s scholarly journals from subscription to OA 
publishing in accordance with community-specific publication preferences. At the same 
time, we continue to support new and improved forms of OA publishing. 

● We will pursue this transformation process by converting resources currently spent on 
journal subscriptions into funds to support sustainable OA business models. Accordingly, 
we intend to re-organize the underlying cash flows, to establish transparency with regard 
to costs and potential savings, and to adopt mechanisms to avoid undue publication 
barriers. 

● We invite all parties involved in scholarly publishing, in particular universities, research 
institutions, funders, libraries, and publishers to collaborate on a swift and efficient 
transition for the benefit of scholarship and society at large. 

Specific steps and milestones for the transformation process shall be outlined in a roadmap to 
be further developed in the course of this initiative. We see the initiative as one element of a 
more profound evolution of the academic publishing system that will lead to major 
improvements in scholarly communication and research evaluation. 

Berlin, December 2015 

References: 

Berlin Declaration (2003): http://openaccess.mpg.de/Berlin-Declaration 

Berlin Mission Statement (2013): http://openaccess.mpg.de/mission-statement_en 

MPDL White Paper (2015): http://dx.doi.org/10.17617/1.3 

http://dx.doi.org/10.17617/1.3


Appendix 2: Representatives at the Berlin 12 Meeting 
 
US Representatives 

● Ivy Anderson, California Digital Library, United States 
● Eric Bakovic, University of California, San Diego, United States 
● Richard Flagan, California Institute of Technology, United States 
● Heather Joseph, SPARC, United States 
● Rick Luce, University of Oklahoma, United States 
● Kamran Naim, Stanford University, United States 
● Kathleen Shearer, Association of Research Libraries, United States 
● Elliott Shore, Association of Research Libraries, United States 
● John Willinsky, Stanford University, United States 

 
Canadian Representatives 

● Clare Appavoo, Canadian Research Knowledge Network, Canada 
● Carol Shepstone, Mount Royal University, Canada 
● Leslie Weir, University of Ottawa, Canada 
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Abstract 

This paper makes the strong case for a large-scale transformation of the current corpus of 

scientific subscription journals to an open access business model. The existing journals, with their 

well-tested functionalities, should be retained and developed to meet the demands of 21st 

century research, while the underlying payment streams undergo a major restructuring. There is 

sufficient momentum for this decisive push towards open access publishing. The diverse existing 

initiatives must be coordinated so as to converge on this clear goal. The international nature of 

research implies that this transformation will be achieved on a truly global scale only through a 

consensus of the world’s most eminent research organizations. All the indications are that the 

money already invested in the research publishing system is sufficient to enable a transformation 

that will be sustainable for the future. There needs to be a shared understanding that the money 

currently locked in the journal subscription system must be withdrawn and re-purposed for open 

access publishing services. The current library acquisition budgets are the ultimate reservoir for 

enabling the transformation without financial or other risks. The goal is to preserve the 

established service levels provided by publishers that are still requested by researchers, while 

redefining and reorganizing the necessary payment streams. By disrupting the underlying business 

model, the viability of journal publishing can be preserved and put on a solid footing for the 

scholarly developments of the future.  

Disrupting the subscription journals’ business model for the 

necessary large-scale transformation to open access 

A Max Planck Digital Library Open Access Policy White Paper 

Date posted:  targeted for 24 April 2015 

DOI: to be assigned 

License applied to this document: CC-BY 4.0, http://creativecommons.org/licenses/by/4.0/ 

Main author and contact person: Ralf Schimmer¹, schimmer@mpdl.mpg.de 

Additional contributors: Kai Karin Geschuhn¹, Andreas Vogler¹ 

Data analysis: Margit Palzenberger¹  

 ¹ Max Planck Digital Library, Amalienstraße 33, 80799 München, Germany 

 

1. Introduction 

The uptake of open access in recent years has been remarkable. Articles in open access are the most 

dynamic growth area in scientific publishing and have reached a market share of 13% (without even 

counting the hybrid component, which has also been growing rapidly as a result of British encouragement 

following the Finch report). In just a few short years PLOS One has become the largest journal in the world, 

both in the number of papers it publishes and in the citations it is attracting.  
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It is a truism among publishers that new journals nowadays can be brought to market only if they are open 

access; a new journal has no real future if it is placed on the subscription track. Though open access is 

taking its publication share away from the journals’ subscription element, this tendency is not mirrored by a 

shift of costs from subscriptions to open access fees. At present, the costs for open access publishing 

services come as an add-on to an enduring subscription system that continues to extract annual price 

increases above inflation from the libraries of the world. It is not hard to predict that the acceleration of 

open access can be sustained only if the subscription budgets are opened up to be utilized for publication 

services as well. Furthermore, the final breakthrough to a comprehensive open access publishing system 

cannot be achieved unless library acquisition budgets are re-purposed so as to consolidate the system’s 

two current streams into a single undertaking: to provide the best possible publishing services for the 

patron researchers. Therefore the next and perhaps final round in the evolution to a 21st century 

publication system must be the transformation of the existing subscription journals to a purely open access 

model. This will be achieved by converting the existing library acquisition funds into a budget for 

publication services, which can be expected to be eventually rather more stratified than article processing 

charges (APCs) as we know them today. 

The purpose of this paper is to assert the necessity of a large-scale transformation of the current 

subscription journals to an open access business model and that this transformation can be achieved only 

by an equally large-scale transformation or liberation of the library acquisition budgets. We show that the 

money spent annually in the subscription system is already sufficient to accomplish this. The new 

fundamentals would enable the publishing regime to arrive in the digital era, and would also support both 

publishers and librarians to re-define their roles and to develop their professional scope. After years of 

widespread anxiety and stress, the framework for a modern, realistic and sustainable system could finally 

be realized through a large-scale transition to a congruous business model. 

2. Important but limited initiatives  

Since the start of the open access debate, various initiatives have brought changes to academic publishing, 

but they have all been limited in their scope and impact. Open access is making some progress, as seen in 

the uptake of the ‘Gold’ approach and the emergence of the particular example of SCOAP3 as a model and 

inspiration. There is also increasing interest within the political sphere that reflects a push for better access 

to publicly-funded research; and industry players have also been devising new approaches to open access. 

Nevertheless, the current subscription system still prevails and is even in good shape, which indicates the 

challenge of overcoming the inertia in an established system. 

Seeing the rise of open access 

In the past decade there has been significant increase in ‘Gold’ open access, the arrangement whereby 

researchers (or their institutions/funders) make advance payments of APCs to publish articles that are 

freely accessible in scholarly journals online. This increase is reflected in the output in pure open access 

journals, which has been growing steadily by 1% year on year. The current level is around 13% of total 

research papers, a surge that – interestingly – continues regardless of the presence or absence of any policy 

and support structure at a given research institution.  

The Sponsoring Consortium of Open Access Publishing in Particle Physics (SCOAP3), hosted and organized 

by CERN, has blazed the open access trail by converting some of the most prestigious journals in its field of 

high-energy physics to open access. In modeling a switch of services and cash flows to open access mode, 
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SCOAP3 has laid out an inspiring example to other research fields for the development of open access 

action plans of their own. 

Political momentum is increasing 

The open access approach is gaining increased political momentum. Various governments and national 

research councils, in the European context particularly, have recently defined their very ambitious goals of 

publishing at least 80% – if not all – of their national research output as open access within the next 5-10 

years. Policies, budget provisions and administrative structures are being developed accordingly. And on 

the supranational level, bodies such as the Global Research Council or Science Europe are also pushing for 

more open access. 

The ‘hybrid’ approach is an evolutionary step 

Certain subscription journals have made an evolutionary step towards open access by offering some of 

their articles on an open access basis. While this approach is reassuring for publishers, since they also 

continue to receive subscription income, the article processing costs tend to be high. Furthermore, there is 

concern about so-called double dipping, whereby an article is effectively paid for twice, through both 

subscription expenses and an APC, in a context in which publishers may not always be transparent about 

proposed reductions in subscription price. Many commentators have pointed out that a hybrid-supporting 

institution would – even with publishers’ proposed reductions – get only very marginal monetary returns 

for its investment. 

‘Offsetting’ models take hybridity into a creative new space 

In addition to an increasing uptake of the ‘hybrid’ model, which has added a substantial amount of 

individual free-to-read articles in otherwise toll-access journals, we see the emergence of ‘hybrid 2.0’ in so-

called offsetting models that redefine and extend the hybrid approach. As a result, perhaps, of the growing 

pressure from the influential European constituencies, several publishers have set up or are in negotiations 

to devise ways to re-frame the services for contemporary scholarly communication while also reorganizing 

the respective cash flows.  

The rationale for offsetting models is that the defined open access services and their costs are (somewhat) 

set off against subscription spending. Given that this approach also requires the establishment of 

workflows for the handling of article processing charges, the offsetting models could pave the way in 

structural, financial and organizational terms for further transitions. It could thus become a major catalyst 

for manifesting the modern, digital services that have been envisioned for today’s scholarly 

communication, along with becoming a vehicle for re-organizing the respective cash flows, too.  

The offsetting approach was pioneered in an agreement between Austria and IOP Publishing in early 2014. 

Since then there has been a steady flow of similar announcements, with the biggest push coming currently 

from the UK and the Netherlands.  

The model as such, of course, is in the early days of its evolution, and it has yet to be applied beyond the 

local or institutional level at an effective global scale. Nonetheless, offsetting is a progressed version of the 

hybrid model, and promises for the first time to be a truly ‘transitional’ model.1 It therefore induces anxiety 

                                                           
1
 Stuart Shieber, A true transitional open-access business model (March 2014): 
https://blogs.law.harvard.edu/pamphlet/2014/03/28/a-true-transitional-open-access-business-model/. 

https://blogs.law.harvard.edu/pamphlet/2014/03/28/a-true-transitional-open-access-business-model/
https://blogs.law.harvard.edu/pamphlet/2014/03/28/a-true-transitional-open-access-business-model/
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on the front line between advanced research libraries and conservative publishers because it has the 

potential to be a platform for the total overhaul of the financing of academic publishing.  

Pushing beyond the offsetting model 

Important though each of these developments may be, their overall impact has been inadequate. 

Offsetting can achieve only limited impact, and bold national initiatives such as those in the UK are 

insufficiently decisive to change the journals’ underlying legal and financial structures. If we want to 

accelerate open access we need an ambitious transition plan, along with direction and concerted action 

that includes further cooperation among non-traditional allies. 

On the occasion of the 10th anniversary conference of the Berlin Declaration, then President of the Max 

Planck Society, Peter Gruss, summarized the challenge by saying,  

“Instead of the black box of subscription price calculations, we need models based on actual 

publication costs and characterized by transparency and sustainability. The money from existing 

subscription budgets must be transferred to publication budgets from which the authors’ 

publications can then be financed via open access.”2 

Innovation in the payment of publication costs cannot be fully expanded unless subscription costs are 

simultaneously eliminated or systematically transformed. The libraries’ existing acquisition budgets must 

therefore be the crucial fiscal reservoir for such a transformation. All that remains for the implementation 

of this clear philosophy is to be assured that there is sufficient money in the system for such a switch to be 

feasible. 

3. Re-purposing the money currently invested 

Discussions about the transition from the current subscription-based model to an APC-based open access 

‘gold’ model have frequently raised anxieties about a presumed increase in costs. Libraries, in particular, 

very often fear that in the end they would need to pay more.  

In most cases such perspectives arise from a lack of information about and analysis of the structure and 

distribution of scientific journal publishing. Monitoring publication data at either an institutional or a 

geographic level and looking for insights is not yet a standard practice among libraries and other 

information service providers, since the necessary data-handling skills and statistical proficiencies are not 

readily available in these institutions. However, the expertise available at the Max Planck Digital Library 

enables us to bring some foundational evidence to the debate. 

We firmly believe that a large-scale transformation of the underlying business model of scientific journals is 

possible at no financial risk. Our own data analysis shows that there is enough money already circulating in 

the global market – money that is currently spent on scientific journals in the subscription system and that 

could be redirected and re-invested into open access business models to pay for APCs. This paper 

substantiates our assertion by presenting generic calculations we have made on the basis of available 

publication data and revenue values at global, national and institutional levels. 

  

                                                           
2
 Peter Gruss, The unstoppable rise of Open Access, in: Max Planck Research 4(2013), p.7 

(http://www.mpg.de/7644861/S002_Spotlight_006-007.pdf). 

http://www.mpg.de/7644861/S002_Spotlight_006-007.pdf
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Insight 1 

Under the current subscription system, a figure between EUR 3,800 and 5,000 is already being 

paid per research article through library subscription spending. 

Global publishing and APC data 

As we know from various market reports by key analysts such as Simba and PNB Paribas, annual sales of 

academic journals throughout the world currently generate revenues of approximately EUR 7.6 billion. This 

figure is at the lower end of what is being reported; a global annual spending level of USD 10 billion is also 

quite commonly referred to. In such commentaries, several major currencies are inevitably collapsed into 

one common denominator, causing a certain margin of error that may be exacerbated by the natural 

fluctuation of exchange rates. Having monitored the market for many years, we feel confident with the 

figure of EUR 7.6 billion (and we use EUR as reference currency in this document). 

This level of spending corresponds to an annual research output of approximately 2 million journal articles, 

a frequently-quoted figure that can be taken as a well-grounded assumption. Our own data analysis traced 

1.43 million research articles in the Web of Science in 2013, roughly rounded up to 1.5 million research 

articles in 2014. Since the essence of the Web of Science is to index the world’s most prestigious, largest 

and most expensive journals, then all the many regional low-volume, low-profile and low-cost journals that 

do not make it into the Web of Science can be considered as part of the long tail. The current annual output 

of 2 million research articles can therefore be viewed as roughly 1.5 million core articles and 0.5 million 

non-core articles. 

If we were to consider the Web of Science’s indexed research articles only, the amount spent per article in 

the current subscription system would be in the region of EUR 5,000. If all presumed articles were to be 

included, the allocation per article would be in the region of EUR 3,800. The reality will be somewhere in 

between. These calculations are shown in the following tables: 

(a) Core (WoS) annual articles calculation 

Global journal subscription spending EUR 7.6 billion 

Web of Science core articles only 1.5 million papers 

Calculated expenses per article (rounded) EUR 5,000  

  (b) Total annual articles calculation  

Global journal subscription spending  EUR 7.6 billion 

Total estimated articles output 2.0 million papers 

Calculated expenses per article (rounded) EUR 3,800  
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From what we know, it is safe to assume that in a predominantly open access publishing system the 

average article costs would not nearly be as high. Of course, it is conceivable that individual high-profile 

journals may have expensive production costs and would have to set their charges in such a range or 

perhaps even beyond, but – given the vast stratification of journals – such an ‘elite’ is a very small 

proportion of the total. In the emerging new realities we will see a widely distributed range of APCs, from 

the very low end to a very high end. Whether calculated as mean or median, however, the average APC 

index will never be dictated by the high-end values. 

Research institutions and funders that have a support scheme for APCs in place are increasingly monitoring 

and reporting their spending data. For instance, we at the Max Planck Digital Library have begun to upload 

our APC data to a workspace on GitHub, provided by the OpenAPC initiative under the guidance of Bielefeld 

University. So far we have documented over 1,046 of our APC invoices; the total spend (including taxes) of 

some EUR 1.3 million results in an average APC value of EUR 1,258 for the Max Planck Society. Similar 

values are also reported by several of the German universities that are being supported by the German 

Research Foundation (DFG) to build up their own publication funds. They upload their APC data to the same 

system, bringing the total record to 2,387 articles, with a total expenditure of almost EUR 3 million and an 

average APC fee of EUR 1,239.3  

According to initial findings of the SCOAP3 Consortium, the publication costs per article in that sector are 

actually just under EUR 1,100, despite previously expensive subscription journals from the field of physics 

being switched to a publication cost model in 2014.4  

The Wellcome Trust was the first body to make its APC records public. Its recent annual report for 2013-

2014 is already its second. In the past year, some 2,556 articles have been published under an APC model 

with Wellcome support, and the total spend for the year 2013-14 was just under £4.7 million (EUR 6.4 

million). The average APC was around £1,837 (EUR 2,495).5 The crucial reason why Wellcome’s average fee 

is significantly higher than the German and the SCOAP3 figures lies in the fact that the Wellcome Trust – 

like the Research Councils UK – includes hybrid APCs, which are not only much higher than most pure open 

access costs but are also widely considered not to reflect a true market value. In Germany and many other 

countries, hybrid journals are excluded from the central funding schemes. The Wellcome Trust’s report 

shows that hybrid articles account for 75% of their total; if we consider only their articles in pure open 

access journals, then the average APC goes down to £1,241 (EUR 1,686). This figure is closer to the German 

evidence, but still higher. One explanation might be that the Wellcome Trust puts no limit on APCs, while in 

other countries (such as Germany) these costs are very often capped or made subject to some co-funding 

from research budgets.  

All the available evidence that has been published or discussed in various reports points consistently to a 

predicted APC level of well below EUR 2,000 in a purely open access scenario. There is a comfortable 

margin of error before spending would reach the current level of between EUR 3,800 and 5,000, so it must 

be safe to assume that the money in the system is sufficient, and that the transformation to open access 

can be achieved without any financial risks.  

                                                           
3 https://github.com/OpenAPC/openapc-de (figures as of 4 April 2015; data will constantly be expanded). 
4
 http://scoap3.org/scoap3journals/journals-apc. See also Clément Romeu et al.: The SCOAP3 initiative and the Open 

Access Article-Processing-Charge market: global partnership and competition improve value in the dissemination of 

science (4 July 2014), DOI: 10.2314/CERN/C26P.W9DT.  
5
 http://blog.wellcome.ac.uk/2015/03/03/the-reckoning-an-analysis-of-wellcome-trust-open-access-spend-2013-14/ 

https://github.com/OpenAPC/openapc-de
http://scoap3.org/scoap3journals/journals-apc
http://cds.cern.ch/search?f=author&p=Romeu%2C%20Cl%C3%A9ment&ln=de
http://dx.doi.org/10.2314/CERN/C26P.W9DT
http://blog.wellcome.ac.uk/2015/03/03/the-reckoning-an-analysis-of-wellcome-trust-open-access-spend-2013-14/
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Insight 2 

There is currently already enough money in the system. A large-scale transformation from 

subscription to open access publishing is possible without added expense. 

 

APC breakdown by country 

In order to make reliable cost projections, the necessary next step is to break down the global publishing 

figures to country and eventually also institutional levels. For such an exercise to be meaningful it is 

essential to apply a key principle of the open access business model, according to which not all publications 

that are legitimately listed in national or institutional bibliographies are cost-relevant, but only those where 

the corresponding author is affiliated to the given country or institution. For good reasons, multi-authored 

papers will be captured in the bibliographies or institutional repositories of all their home institutions, but 

in terms of cost-relevance each of these multi-counted papers needs to be paid for only once. For the time 

being, the dominant model is that the corresponding author is responsible for picking up and settling the 

invoice. Therefore the various national and institutional publishing lists must be de-duplicated to reflect the 

corresponding author papers only, in order to make accurate budget forecasts. 

For our country-level analysis, we took Germany, the United Kingdom and France as examples – Germany 

being our home ground, the UK being the current hot spot in the aftermath of the Finch report, and France 

having recent media coverage of leaked information about their national publisher agreements. The 

following graphic, based on data from the Web of Science, shows the publication outputs (articles and 

reviews) from these countries over the past ten years. The consistent pattern is that the proportion of 

corresponding author papers is in the range of 65-70% of the total output, which means that only this 

subset of articles is cost-relevant. If the entire country’s output were to be financed under a purely open 

access business model, only this 65-70% share would be billed in this country, while in the remaining third 

of cases the costs are incurred elsewhere. Though the proportion may show some variation from year to 

year or from country to country, it will never amount to 100%. 
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Insight 3 

For a meaningful cost analysis it is important to differentiate the APC-relevant articles 

(corresponding-author papers) from the rest of the publication record. Early examples at the 

country level further substantiate the claim that an open access transformation can be achieved 

without financial risk. 

For the publishing year 2013, this breakdown shows the following cost distribution for each of the three 

countries in our example: 

 For Germany, we can identify 70,000 APC-relevant papers of a total of 103,000 research articles and 

reviews listed in the Web of Science. Multiplied by our assumed EUR 2,000 average APC price, the 

expected open access expenditure for Germany in 2013 would have been in the region of EUR 140 

million. There are no consolidated figures for the country-wide subscription spending for scientific 

journals, but experts project these costs to be well beyond EUR 200 million per year. So Germany should 

be in a position to organize a large-scale open access transformation without much pain.  

 For the United Kingdom, we can identify 72,000 APC-relevant papers of a total of 109,000 research 

articles and reviews listed in the Web of Science. Multiplied by our assumed EUR 2,000 average APC 

price, the expected open access expenditure for the UK in 2013 would have been in the region of EUR 

144 million. Estimates of what the UK’s higher education institutions are paying for their journal 

subscriptions vary from £160 million per year (according to Jisc Collections) to £192 million (according to 

Research Libraries UK): that is, between EUR 218 and 260 million. So for the UK, too, we have a clear 

picture that a comprehensive open access transformation could be done without financial stress. 

 For France, we can identify 46,000 APC-relevant papers of a total of 71,000 research articles and reviews 

listed in the Web of Science. Multiplied by our assumed EUR 2,000 average APC price, the expected open 

access expenditure for France in 2013 would have been in the region of EUR 92 million. According to 

conservative estimates, it is assumed that the French academic sector is paying at least EUR 120 million 

per year for their subscriptions to scientific journals. So, like Germany and the UK, France need to 

anticipate no difficulties in preparing for an open access transformation. 

It will be interesting to see comparable data analyzed for the United States as the biggest information 

market and largest producer of research papers. With funding from the Mellon Foundation, a new project 

has recently been launched to investigate a sustainable model of open access APCs for large North 

American research institutions.6 The adopted name for the project, ‘Pay It Forward’, is in the same vein as 

our paper.  

 

APC breakdown by institution 

The viability we have shown to hold at the country level applies even more dramatically in institutional 

settings. Research is done in collaboration across institutional and national boundaries. A large proportion 

of research papers have multiple authorship and very often emerge from more than one institution. We 

have already seen at the country level that the share of corresponding authors coming from a given country 

                                                           
6
 http://payitforward-project.ucdavis.edu/. 

http://payitforward-project.ucdavis.edu/
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Insight 4 

While the APC-relevant article share at a country level is typically around 70%, it can easily go 

down to about 50% at the institutional level. This fundamental principle of allocation must be 

considered when calculating the costs for an open access transformation. 

barely exceeds 70%. This share is reduced even further at the institutional level. As research collaboration is 

very often organized domestically between various institutions in the same country, the published output 

will again be captured in several bibliographies and perhaps repositories, but each paper will be paid for 

only once. Our evidence suggests that the quantity of APC-relevant publications for a given institution lies 

somewhere between 40% and 60% of their total output, depending on the research intensity and 

reputation of the research institution. Figures at this level are reported by some 30 German universities 

that are participating in the DFG’s APC funding program. 

In our own case at the Max Planck Digital Library, we can look back on more than ten years of running a 

dedicated program for supporting the APCs of our researchers. We are among the most experienced 

libraries in the world in handling APCs, and we have continually been monitoring developments and 

analyzing our findings. From our experience, we perceive a persistent pattern that is valid across the 

various open access publishers and stable over time. Our robust formula is that we expect our authors’ 

papers to generate invoices for between 55% and 60% of the total number of papers. Already we feel 

confident enough to base further cost projections on this value. For instance, as the current annual journal 

article output of all Max Planck Institutes is in the region of 10,000 papers, we anticipate the APC-relevant 

share to be a maximum of 6,000. Hence our projected costs for a complete transformation scenario would 

be no more than EUR 12 million. The Max Planck Society is a heavily output-oriented research organization 

and, at the same time, a big buyer of research information. Our current spending on journal subscriptions is 

already substantial enough to make the big open access transformation possible without having to ask for 

extra money. If we, as a very research-intensive organization, can make it, then we believe that most others 

should also be able to organize the transformation within their current budget provisions. 

 

 

4. Opening the door 

The vision of a truly open access publishing system was already a constitutive (albeit implicit) element of 

the earliest open access declarations and has been perpetuated ever since in many further resolutions and 

open access policy statements. The energetic recent initiatives, particularly in the European context, along 

with the momentum in so many fields of scholarly publishing, have ushered open access to our threshold. It 

seems that we just have to open the door and let it in.  

We need to open the door to a change in the underlying business model of scholarly publishing, making the 

shift from subscription-based payments to open access services-based payments. The current subscription 

model needs to be further developed into a truly transitional model. The modern offsetting models that 

seem to mushroom everywhere with their correlation of open access entitlements with subscription 

spending are the most promising elements that we have at the moment. Such dual-use models must be 

requested much more energetically by the research libraries on behalf of their constituencies. The 

offsetting principle is finally opening up the subscription system and starting to bring it into some alignment 
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with open access requirements. As a consequence, the library acquisition budget is losing the hermetic seal 

that dates back to the print era and that has remained so pervasive in the daily routines of most libraries. 

Finally, the libraries and consortia of the world are beginning to live up to the expectations that have been 

raised by the many open access resolutions of the past decade.  

Broadening the scope of subscription agreements and of library acquisition budgets is a necessary but not 

sufficient step. Libraries must also be more aware of the demographics of the published research output 

than ever before. In a world based on open access business models a new stratification of services and 

costs will emerge, requiring new criteria for the selection and aggregation processes in the libraries, for 

their internal workflows, and for the necessary tools and skills that they will employ. The transactions that 

need to be organized by the libraries on behalf of their patrons will be very different in an open access 

world compared with the subscription system. There will need to be a new billing and supporting 

infrastructure to make the system robust and scalable for large publishing volumes. Work on this has 

already begun, as exemplified, for instance, in the Efficiency and Standards for Article Charges (ESAC) 

initiative. 7 

Regardless of some regional specialties, scientific publishing is a truly international enterprise. Therefore a 

fundamental change in the underlying business model can only be achieved on a global scale. The world’s 

research organizations, together with their libraries, need to act jointly and with some coordination, with 

the key aim of shifting the money out of the subscription system and so that it can be re-invested in open 

access publishing. This coordinated move will also give an unambiguous message to the publishers, so that 

they themselves can adapt to the new business model with confidence in its financial sustainability for the 

future. In the end, neither the libraries nor the publishing houses need lose their roles; all the players will 

be transformed, emerging with new vigor in a modernized publishing system. 

The time is ripe for the global research community to accelerate the transition to open access. We have the 

crucial opportunity to transform the underlying business model of journal publishing while protecting the 

financial viability and core functionalities of the publishing system at large. Ultimately, all subscription 

spending must be stopped: this is the simple culmination of the incremental steps of the past decade. The 

significant savings can then be reinvested for the co-creation of a range of publishing services that will truly 

serve the scholarly endeavors of the 21st century. 

                                                           
7
 http://esac-initiative.org/. 

http://esac-initiative.org/
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Below is an update of key advocacy and policy issues of interest to the research library 
community in Canada and in the US from December 22, 2015, to March 31, 2016, written by 
Prue Adler and Krista Cox of ARL.  

Prior advocacy and policy updates can be found at 
http://www.arl.org/news/advocacyandpolicyupdates/term/summary. 

New resources—such as infographics, issue briefs, and videos—are linked from the end of this 
update. 

Advocacy and Public Policy Update 

Copyright and Intellectual Property 

 Marrakesh Treaty Needs Four More Country Ratifications; Canada and US Consider 
Ratifying 

 Fair Use/Fair Dealing Week 2016 Highlights Balance in Copyright System 
 Court Cases 
 Copyright Office Studies and Roundtables 
 US Patent and Trademark Office Releases White Paper on Remixes, First Sale, 

Statutory Damages 
 Canadian Copyright Board Decides Most Educational Copying Is Fair Dealing 

Open and Public Access 

 Fair Access to Science and Technology Research Act (FASTR) Reported out of US 
Senate Committee 

 Open Access 2020 (OA2020) Initiative Launched 
 Freedom of Information Act (FOIA) Reform Bill Passes US House and Senate 
 White House Announces Roundtables on Open Data 

President Obama Nominates Carla Hayden as Librarian of Congress 

US Federal Appropriations: President Releases FY 2017 Budget; House Passes Nonbinding 
Budget Resolution 

Privacy and Surveillance: US House Committee to Mark Up Electronic Communications Privacy 
Act (ECPA) Reform Bill 

Resources 
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Sixteen countries have ratified the Marrakesh Treaty to Facilitate Access to Published Works for 
Persons Who Are Blind, Visually Impaired, or Otherwise Print Disabled, with Israel being the 
most recent country to ratify the treaty. Twenty country ratifications are required for the treaty 
to go into effect. For more information, see the March 21 ARL Policy Notes blog post, “Four 
More Marrakesh Treaty Ratifications Needed for Entry Into Force.” 

In the US, the Obama Administration transmitted the Marrakesh Treaty package on February 10 
to the Senate for its consideration. In the transmittal letter, President Obama stated, “narrow 
changes will be needed for the United States to implement certain provisions of the treaty.” 
These changes will require the House and Senate Judiciary Committees to consider changes to 
the Copyright Act.  The Senate Foreign Relations Committee will also consider the treaty. The 
Association of Research Libraries (ARL), the American Library Association (ALA), and others 
interested in the passage of the treaty are meeting with key Congressional personnel and asking 
for support of the treaty.  

In Canada, Bill C-11 to amend the Copyright Act in preparation for accession to the Marrakesh 
Treaty was introduced in the House of Commons on March 24. In June 2015, Bill C-65 was 
introduced to likewise amend the Copyright Act to prepare for the Marrakesh Treaty, but that 
bill did not move forward before the election. Among other changes, Bill C-11 would broaden the 
scope of accessible formats and would allow the exportation of an accessible-format work 
regardless of the nationality of the author. 

This year’s Fair Use/Fair Dealing Week, an annual celebration of the doctrines of fair use and 
fair dealing, took place February 22–26. The event was organized by ARL and participants 
included universities, libraries, library associations and many other organizations, such as 
Creative Commons, the Electronic Frontier Foundation, Public Knowledge, the R Street 
Institute, Re:Create, and Wikimedia. This year 136 organizations participated—more than 
double the number of participants in 2015—including 50 ARL member libraries. ARL released 
an infographic, “Fair Use In A Day In the Life of A Student” and many other great resources 
were created during the week, including blog posts, comic books, and videos (five from ARL 
libraries). For highlights of the week, see “Fair Use/Fair Dealing Week 2016 Highlights Balance 
in Copyright System.”  

ARL joined the Electronic Frontier Foundation, Public Knowledge, ALA, and the Association of 
College and Research Libraries (ACRL) in filing an amicus brief (PDF) on March 2 in Perfect 10 
v. Giganews, a case involving the liability of online service providers. In the case, Perfect 10 
asserts that any service provider whose customers engage in some infringement would be 
subject to liability, ignoring the actual conduct of the service provider. This position raises the 
risk that service providers will feel compelled to more closely scrutinize user activities, leading 

http://policynotes.arl.org/?p=1317
http://policynotes.arl.org/?p=1317
http://policynotes.arl.org/?p=1088
http://policynotes.arl.org/?p=1088
http://www.arl.org/news/arl-news/3832-five-videos-from-arl-libraries-celebrate-fair-use-and-fair-dealing#.VvrMF4wrJsN
http://www.arl.org/news/arl-news/3832-five-videos-from-arl-libraries-celebrate-fair-use-and-fair-dealing#.VvrMF4wrJsN
http://www.arl.org/news/arl-news/3905-fair-usefair-dealing-week-2016-highlights-balance-in-copyright-system#.VvrL9owrJsN
http://www.arl.org/news/arl-news/3905-fair-usefair-dealing-week-2016-highlights-balance-in-copyright-system#.VvrL9owrJsN
http://www.librarycopyrightalliance.org/storage/documents/Brief-Giganews.pdf
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to the potential for over-blocking of content in an effort to limit litigation and liability. The 
amicus brief notes that “changes to the legal climate for these service providers can have 
profound consequences for free expression online” and that Perfect 10’s position would 
undermine the carefully crafted balance in the copyright system. The brief advocates for the 
“volitional conduct” standard and urges the Ninth Circuit Court of Appeals to reject strict 
liability for copyright infringement for intermediaries.  

ARL joined the Internet Archive, ALA, ACRL, and the Society of American Archivists in filing an 
amicus brief (PDF) on March 23 in a fair use case before the Second Circuit Court of Appeals, 
Fox News Network v. TVEyes. The case involves the archiving of television broadcasts and the 
creation of a searchable database of the archived content. The brief encourages the Second 
Circuit to uphold this transformative fair use. Amici point out the importance of preserving 
television broadcasts—which are ephemeral in nature—to ensure that the historical and cultural 
record is not lost, to allow for verification of information in past broadcasts, and to promote 
public discourse and political accountability. The brief also notes that television archives allow 
for the generation and collection of metadata that researches can mine and analyze.  

On December 31, 2015, the Authors Guild filed its petition for a writ of certiorari to the Supreme 
Court of the United States asking for review of the Second Circuit Court’s decision affirming fair 
use of the Google Books project. In October 2015, the Second Circuit held that Google’s copying 
of books submitted to it by libraries and the display of snippets of those copies is a 
transformative fair use. The Second Circuit also held that providing digital copies to the partner 
libraries that submitted the particular works to Google is not an infringement. The Authors 
Guild challenged this ruling, questioning when a use is “transformative” and arguing that the 
Second Circuit relies too heavily on evaluating transformativeness in determining whether a use 
is fair. 

It is far from clear whether the Supreme Court will grant the Authors Guild’s petition because, 
despite the Authors Guild’s contentions, there is not a clear difference or split of opinion 
between circuit courts as to the meaning of “transformative” for purposes of fair use. 
Furthermore, the Second Circuit reviewed all four fair use factors and the decision was an 
expected one. The petition and Google’s reply brief have been distributed to the Supreme Court 
justices for discussion at their April 1, 2016, conference, though a decision on whether to grant 
or deny the petition may not occur immediately. 

On March 31, the US District Court for the Northern District of Georgia released its opinion 
(PDF) on remand in Cambridge University Press v. Becker, the case in which three academic 
publishers argued that the use of excerpts of academic books for electronic course reserves at 
Georgia State University exceeded fair use and should require a license.  The district court 
originally determined in 2012 that 94 of the 99 instances of claimed copyright infringement 
were fair use and only 5 were infringing.  The case appeared before the district court again after 
the Court of Appeals for the Eleventh Circuit reversed and remanded the case in October 2014, 
directing the trial court to revisit its fair use analysis.  The Eleventh Circuit’s opinion rejected an 
arithmetic approach to the four fair use factors (that is, the idea that if three of the factors favor 
fair use, but one disfavors fair use, then fair use will always apply).  On remand, the district 

http://www.librarycopyrightalliance.org/storage/documents/2016.03.32-LCA-TVEyes-AmicusBrief.pdf
http://policynotes.arl.org/wp-content/uploads/2016/03/DKT-No.-510-Order-dated-2016_03_31.pdf
http://policynotes.arl.org/wp-content/uploads/2016/03/DKT-No.-510-Order-dated-2016_03_31.pdf
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court considered 48 infringement claims and revisited the fair use assertions by Georgia State 
University.  Judge Evans found that of the 48 claims, 41 were non-infringing fair uses. 

The US Copyright Office has undertaken a study to evaluate the impact and effectiveness of the 
Digital Millennial Copyright Act (DMCA) safe-harbor provisions contained in 17 U.S.C. 512 that 
protect Internet service providers from liability for infringing activities of their users and other 
third parties. To help inform the study, the Copyright Office has solicited comments on Section 
512, with a deadline of April 1. The Library Copyright Alliance (ALA, ACRL, ARL) will file 
comments responding to five of the questions in the Notice of Inquiry, explaining the 
importance of safe harbors to the library community. The comments will explain the careful 
balance set forth in Section 512 and discuss how safe harbors shelter libraries from liability for 
infringing material posted by third parties, such as in institutional repositories. The comments 
will also recommend that the penalties for making misrepresentations in takedown requests be 
increased to provide an adequate deterrent against fraudulent or abusive notices.  

In addition, the Copyright Office just announced that it will conduct two public meetings on 
Section 512. The first meeting will take place May 2–3 at the New York University School of Law 
and the second will be held May 12–13 at the Stanford Law School. 

The US Copyright Office will conduct a study on the DMCA’s provisions on technological 
protection measures (TPM) codified at 17 U.S.C. 1201 to bar circumvention of access controls on 
copyrighted works. In preparation for the study, the Copyright Office solicited comments on 
Section 1201 and ARL, as part of the Library Copyright Alliance (LCA), filed comments (PDF) 
and will also file reply comments.  

LCA’s comments point out that the fundamental flaw of Section 1201 is that it can be interpreted 
to prohibit circumvention of a TPM even for purposes of engaging in a lawful use of the work. 
LCA recommends that:  

1) Congress adopt an approach that attaches liability to circumvention only if the approach 
enables infringement or creates permanent exceptions for educational uses, the print 
disabled, and embedded software;  

2) the 1201 rulemaking process be broadened to apply to anti-trafficking provisions;  
3) final authority for granting exemptions should be shifted from the Librarian of Congress 

to the Assistant Secretary for Communications and Information of the Department of 
Commerce;  

4) when an applicant seeks renewal of an exemption granted in the previous rulemaking 
cycle, the burden be shifted to those opposed to demonstrate why renewal is not 
appropriate; and  

5) the exemptions be made broader and more simple. 

In addition, the Copyright Office announced two public meetings on this issue. The first meeting 
will take place May 19–20 at the Library of Congress in Washington, DC, and the second will be 
held May 25–26 at UC Hastings College of the Law in San Francisco. Five areas will be discussed 
at the roundtables:  

http://api.fdsys.gov/link?collection=uscode&title=17&year=mostrecent&section=512&type=usc&link-type=html
https://www.federalregister.gov/articles/2016/03/18/2016-06200/section-512-study-announcement-of-public-roundtables
https://www.federalregister.gov/articles/2016/03/18/2016-06200/section-512-study-announcement-of-public-roundtables
http://www.librarycopyrightalliance.org/storage/documents/1201NOILCAfinal.pdf
http://www.copyright.gov/policy/1201/public-roundtable/participate-request.html
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1) Relationship of Section 1201 to Copyright Infringement, Consumer Issues, and 
Competition;  

2) Rulemaking Process—Evidentiary and Procedural Issues;  
3) Rulemaking Process—Renewal of Previously Granted Exemptions;  
4) Anti-Trafficking Prohibitions/Third-Party Assistance; and  
5) Permanent Exemptions.   

In January, the US Department of Commerce Internet Policy Task Force, led by the Patent and 
Trademark Office (USPTO) and the National Telecommunications and Information 
Administration (NTIA), released a White Paper on Remixes, First Sale and Statutory Damages 
(following on a green paper issued in 2013). The white paper does not recommend statutory 
changes regarding remixes or digital first sale, but does propose multi-stakeholder negotiations 
on the issue. (The “first sale doctrine” is the provision in copyright law that makes it possible for 
libraries to lend books and other copyrighted material, for students to sell used textbooks, and 
for any rightful owner to sell or lend the copyrighted works they own.) The white paper points 
out the problems libraries have had with lending e-books due to the fact that such lending is 
generally governed by license agreements rather the first sale doctrine, and suggests that if it 
becomes apparent that libraries cannot appropriately serve their patrons, “further action may be 
advisable (such as convening library and publisher stakeholders to develop best practices, or 
amending the Copyright Act.)” The white paper also acknowledges that publishers could 
interfere with library preservation. On remixes, the white paper encourages the development of 
negotiated best practices and a voluntary licensing system, but suggests that fair use can co-exist 
with this system.  

With respect to statutory damages, the task force proposed several amendments including:  

1) incorporating a list of factors for courts and juries to consider when determining the 
amount of statutory damages;  

2) expanding the eligibility for lower “innocent infringement” awards when the copyright 
owner uses a copyright notice; and  

3) giving courts discretion to assess statutory damages other than on a strict per-work basis 
in cases involving non-willful secondary infringement for online services offering a large 
number of works.  

The white paper included numerous references to comments submitted by the Library Copyright 
Alliance. For more information see Jonathan Band’s guest post on the ARL Policy Notes blog, 
“USPTO White Paper on Remixes, First Sale and Statutory Damages.” 

On February 19, the Canadian Copyright Board set a tariff rate for “Access Copyright Elementary 
and Secondary School Tariff, 2010–2015,” at a substantially lower per-student rate than had 
been requested by Access Copyright, a licensing agency in Canada. (Canadian schools have 
permission to copy, remix, and share commercially published books, magazines, and 
newspapers as long as they adhere to the terms and conditions of the tariffs.) The rate set by the 
Copyright Board was between $2.41 to $2.46 per student, while Access Copyright had requested 
rates of between $9.50 and $15.00. Previously, the rate set by the Copyright Board was $4.81 in 
2009. The board attributed the decrease of the rate from 2009 to the Supreme Court of 

http://policynotes.arl.org/?p=1273


6 
 

Canada’s decision in Alberta v. Access Copyright, which established that copying of short 
excerpts for student instruction or assignments did not require royalty payments because this 
use was considered fair dealing.  

The US Senate Committee on Homeland Security & Governmental Affairs reported out a revised 
Fair Access to Science and Technology Research Act (FASTR) of 2015–2016 on March 8. FASTR 
calls for federal agencies with extramural research budgets of over $100 million to establish—to 
the extent possible—common public access policies for peer-reviewed journal articles resulting 
from federally funded research. The bill may now be considered by the full Senate as a stand-
alone bill or attached to another bill. Two changes were made to S. 779: the embargo period was 
extended to up to 12 months and a new provision was added creating a petition process to 
change the embargo periods. ARL has strongly supported FASTR and will continue to promote 
the legislation going forward. 

On December 8 and 9, 2015, representatives from countries in Asia, Europe, and North 
America, mainly from national licensing consortia, met in Berlin, Germany, to discuss a 
proposal to flip subscription-based journals to open access models. The Open Access 2020 
(OA2020) initiative is being led by the Max Planck Society, the host of the invitation-only Berlin 
12 Open Access Conference. The initiative is based on an analysis outlined in a white paper 
published by Max Planck Digital Library (MPDL), which found that a flip to open access would 
be possible at no financial risk to the system. The objective of the conference was to build a 
consensus for an internationally coordinated effort to shift libraries’ journal budgets away from 
subscriptions and towards an article-processing-costs model for open access journals. 
Participants were 96 individuals from 19 countries, including several US and Canadian 
representatives. The focus of the discussion was an “Expression of Interest” that will act as the 
basis for gaining consensus and moving forward with the proposal. More information is 
available at http://oa2020.org/. 

Kathleen Shearer, partnership consultant to ARL, drafted a “Briefing Document: Max Planck 
Proposal to Flip Subscriptions to OA” that provides background on the Berlin 12 Open Access 
Conference and raises some areas of concern.  

The US Senate unanimously passed a Freedom of Information Act (FOIA) reform bill, the FOIA 
Improvement Act of 2016, on March 15. FOIA gives US citizens the right to access information 
from the federal government. Passage of the reform bill was delayed due to opposition from the 
US Department of Justice that lobbied Congress against the bill. The US House of 
Representatives passed a similar proposal to strengthen FOIA on January 11 and a conference 
committee is now required to resolve differences in the two bills. If signed by the President, the 
bill calls for building a single, online federal portal, which means that a requester will not need 
to go to more than one access point when requesting information from the government. In 
addition, if government information is requested several times, federal agencies should post the 
requested information online. 

http://oa2020.org/
http://www.arl.org/focus-areas/public-access-policies/federally-funded-research/3959-berlin-12-and-oa2020-the-initiative#.Vv1LNj_bb6Q
http://www.arl.org/focus-areas/public-access-policies/federally-funded-research/3959-berlin-12-and-oa2020-the-initiative#.Vv1LNj_bb6Q
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The White House recently announced that it will host four roundtables focused on open data: 
protecting privacy (March 24), improving data quality (April 27), applying research data (May 
25), and leveraging the private sector (June 15). The White House Office of Science and 
Technology Policy and the Center for Open Data Enterprise are co-hosting the roundtables, 
which seek to address the following goals: 

 Identify open data case studies, learned lessons, and best practices across the federal 
government 

 Strengthen a community of technical, legal, and policy experts in support of open data 
 Support continuity and accelerate the progress of open data work 

ARL participated in the roundtable on protecting privacy. More information about the 
roundtables is available at https://www.data.gov/meta/open-data-roundtables/. 

On February 24, President Obama nominated Carla Hayden as the next Librarian of Congress. 
Hayden is currently the CEO of the Enoch Pratt Free Library in Baltimore, Maryland. In 
addition, she is a member of the National Museum and Library Services Board. In the latter 
capacity, she was confirmed by the US Senate in June 2010. The President sent her nomination 
for Librarian of Congress to the Senate Rules Committee for consideration. It is possible that the 
Senate Rules Committee will conduct a hearing on her nomination in mid-April. ARL supports 
the nomination of Hayden. 

President Obama released the Administration’s proposed $4.15 trillion FY 2017 budget on 
February 17. The reaction from the Republican majority in Congress was not supportive and, 
with little time left on the legislative calendar, it is not clear when the House and Senate 
Appropriation Committees will be able to consider and move the bills. The House Budget 
Committee has proposed significant cuts in FY 2018 while staying with the FY 2016 budget 
agreement in fiscal year 2017. Importantly, last year’s budget agreement—good for two years—
provided some increases to discretionary funding. 

On March 23, the House Budget Committee in its Budget Resolution called for the elimination 
of federal funding for cultural agencies such as the Institute for Museum and Library Services 
and the National Endowment for the Humanities. It is important to note that budget resolutions 
are non-binding and previous resolutions calling for the elimination of these agencies were not 
successful. 

The US Congress continues considering reform of the Electronic Communications Privacy Act 
(ECPA), a law that denies important privacy protections for electronic communications. The 
ECPA reform bill has been co-sponsored by an overwhelming majority of the House of 
Representatives and has bipartisan support in the Senate. The House Judiciary Committee will 
mark up the bill on April 13. Chairman Goodlatte (R-VA) plans to introduce a Manager’s 

https://www.data.gov/meta/open-data-roundtables/
http://www.arl.org/news/arl-news/3833-arl-supports-nomination-of-carla-hayden-as-librarian-of-congress
http://www.arl.org/news/arl-news/3833-arl-supports-nomination-of-carla-hayden-as-librarian-of-congress
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Substitute that includes a number of potential changes. ARL will continue to monitor this issue 
and work with a coalition of privacy advocates, nonprofit organizations, and companies 
supporting ECPA reform. 

Infographic: “Fair Use in a Day in the Life of a College Student” 

“Nothing New Under the Sun,” a paper about copyright and creativity, by Jonathan Band and 
Caile Morris 

Five videos from ARL libraries celebrating fair use and fair dealing 

http://www.arl.org/news/arl-news/3827-infographic-shows-fair-uses-importance-in-a-day-in-the-life-of-a-college-student#.VvwUNTYrJsN
http://www.arl.org/focus-areas/copyright-ip/fair-use/3813-nothing-new-under-the-sun#.VvwUbjYrJsM
http://www.arl.org/news/arl-news/3832-five-videos-from-arl-libraries-celebrate-fair-use-and-fair-dealing#.VvwUlDYrJsM
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