COMMENTS OF
THE AMERICAN LIBRARY ASSOCIATION, ASSOCIATION OF RESEARCH
LIBRARIES, AMERICAN ASSOCIATION OF LAW LIBRARIES, AND
SPECIAL LIBRARIES ASSOCIATION
CONCERNING THE
PROPOSED UNITED STATES-DOMINICAN REPUBLIC FREE TRADE
AGREEMENT

The American Library Association, Association of Research Libraries, American
Association of Law Libraries, and Special Libraries Association jointly submit these
comments in response to the notice and request for public comments on the proposed
United States-Dominican Republic free trade negotiations (Dominican Republic FTA),
published by the Office of the United States Trade Representative (USTR) in the Federal
Register on August 28, 2003 (68 Fed. Reg. 51,823). These comments address, in
particular, chapters that may impact intellectual property rights and services.

The American Library Association (ALA), the oldest and largest library
association in the world, is a nonprofit organization of over 65,000 librarians, library
trustees, and other friends of libraries dedicated to the development, promotion, and
improvement of library and information services to enhance learning and ensure access to
information for all.

The Association of Research Libraries (ARL) is a nonprofit organization of 124
research libraries in North America. ARL programs and services promote equitable
access to and effective use of recorded knowledge in support of teaching, research,
scholarship and community service.

The American Association of Law Libraries (AALL) is a nonprofit educational
organization with 5,000 members dedicated to providing leadership and advocacy in the
field of legal information and information policy.

The Special Libraries Association (SLA) is an international professional
association serving more than 14,000 members of the information profession, including
special librarians, information managers, brokers, and consultants.

The ALA, ARL, AALL, and SLA (collectively, “Library Associations”) seek to
ensure that the Dominican Republic FTA will not interfere with the ability of libraries to
support education and research by providing unrestricted access to information in any
form and by whatever means technology may allow in coming years. Specifically:

* With respect to intellectual property rights protections, the Dominican
Republic FTA must not impair the ability of the United States government to
enable libraries to preserve intellectual works, share them with one another,
and provide public access to them including through lending and the Internet.
Further, the United States must continue to have the flexibility to enable
libraries to keep pace with developments in information technology. This



means that the FTA must not impinge the ability of Congress and U.S. courts
to adjust copyright law to maintain an appropriate balance between the
interests of rights holders and the public to benefit from creative works.

*  With respect to services disciplines, the Dominican Republic FTA must allow
local, state and federal government support for libraries to continue through
subsidies and other forms of public assistance, and for this support to evolve
in light of technological developments.

To help ensure the agreement does not negatively impact America’s
libraries—and also to help ensure the meaningful, transparent, public participation so
important to the success and integrity of the negotiating process—we request that USTR
timely publish both the draft text for public comment and the comments received in
response. In addition, we ask that USTR contact us in the event that it is considering any
obligations that could impact the interests of libraries under US domestic law.

A. The Critical Role of America’s Libraries

America’s libraries provide extraordinarily valuable services, essential to our
nation’s basic social goals and to the proper functioning of our democratic and open
governmental system. Through our libraries we ensure all Americans access to the
myriad sources and types of information that convey our collective knowledge, values
and diversity of views.

Our libraries help educate our children and our work force. Libraries help us
maintain a well-informed citizenry able to perform effectively its responsibilities as an
electorate. They help us meet life’s challenges at work, in our families, as entrepreneurs
and as business people. They support teaching, research and scholarship, the operation of
our legal system, the provision of medical care, and the general, efficient functioning of
our economy. They help us fully realize our potential as human beings.

Today, there are over 115,000 libraries nation-wide serving the American public.
Americans on average borrow more than six books per year. Americans go to school,
public and academic libraries more than twice as often as they go to the movies.
Reference librarians answer more than 7 million questions each week. As technology has
changed, so have the services of libraries. Today, public libraries are the number one
point of online access for people without Internet access at home, school or work.

For a society and economy increasingly and extraordinarily reliant upon efficient
and broad access to information, libraries play a crucial role. Not only do libraries
assemble and organize information for ready access, they often provide the only practical
access to the vast majority of books and to other information sources that are no longer
available for sale.

Each year, federal, state and local governments reaffirm through appropriations
their appreciation and support for the role of America’s nonprofit and public libraries, as
do millions of American citizens through charitable donations.
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B. The Need to Protect the Ability of Libraries to Provide Core

Library Services

The principal concern of the Library Associations is to ensure the continuing
ability of America’s libraries to provide the “core” library services they currently offer to
our nation. The basic mission of libraries is to provide unrestricted access to information

resources.

The core services libraries provide in pursuing this mission are:

Collection, cataloging (whether manually or computer-aided) and storage of
information sources, including books, maps, periodicals, films, records, tapes,
compact disks, digital video disks, electronic books, and such other
information sources as may become available;

Archiving, preserving and providing long-term access to information,
including the use of current and future technologies to reformat information to
facilitate storage and retrieval;

Providing access to information through lending and inter-library loans as
well as through reading, listening and viewing rooms equipped with whatever
technology may be needed to access the information from the information
source; and

Information retrieval services, whether with the assistance of professional
librarians, through Internet access to databases, or by such other means as may
become available.

In providing these services, our nation’s libraries bestow an extraordinary and
cost-effective social good. Yet, maintaining our libraries necessitates a substantial
investment of societal resources. Physical infrastructure must be maintained and updated
to accommodate new information technologies. Obsolete technologies must be replaced.
Collections must be preserved and augmented. Each year, America’s libraries expend
hundreds of millions of dollars in fees for databases and electronic library materials

alone.

To meet our nation’s needs, libraries depend on the rights they enjoy under United
States law to access, preserve and share information, and on the financial and other forms
of government support they receive.



C. The Dominican Republic FTA Must Permit the United States to
Protect the Right of Libraries to Access, Preserve and Provide
Public Access to Information

Through copyright law, the United States protects the interests of authors and
creators and of society as a whole in intellectual works. It is essential to the societal
function of libraries that U.S. copyright law retains the flexibility to maintain this
balancing of private and public rights. The Library Associations urge USTR to exercise
great caution in addressing this complex, delicate and evolving area of law.

United States copyright law in its origins and as it has evolved has always sought
to balance these interests “to promote the Progress of Science and the useful Arts” as the
Constitution provides. Authors and creators receive certain monopoly rights (which they
can transfer to publishers) to provide an adequate reward for their efforts and, thereby,
stimulate the creation of intellectual works. These monopoly rights are circumscribed in
various ways, however, to ensure society can fully realize the benefits of these works.

Various of the limitations on copyright established under United States law enable
libraries to provide their core services. Explicit limitations authorize libraries to preserve
and distribute intellectual works and to lend them to other libraries. In addition to
updating these preservation, distribution and sharing rights to take into account more
recent technological needs and resources, the Digital Millennium Copyright Act of 1998
(DMCA) limited the liability to which online service providers might be exposed due to
online copyright infringement. These liability limitations offer protection to the
thousands of libraries that provide their patrons access to the Internet.

The more broadly stated “Fair Use” doctrine protects libraries and their patrons
from liability for copyright infringement when reproducing intellectual works to further
purposes such as scholarship, research, teaching, news reporting and criticism. In
addition, the Fair Use doctrine (codified in the United States Copyright Act) serves an
important “gap-filler” function. For example, as new technologies give rise to new rights
and protections for intellectual works, corresponding expansion of Fair Use rights for the
public can provide a means to maintain an appropriate balance.

It is critical to appreciate that this ongoing evolution of copyright law is no mere
costless abstraction. It continues to be the focus of intense legislative debate and costly,
time-consuming litigation. And this evolutionary process must be able to continue.
Congress and the courts must retain the flexibility to adjust US copyright law as
appropriate to balance the needs of rights holders and the public. Accordingly, USTR
must take great care to ensure that this agreement and all the others it negotiates do not
impinge this flexibility.

At the international level, a framework and process for addressing intellectual
property rights already exist, under the Berne Convention for the Protection of Literary
and Artistic Works (Berne) and the Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS). Establishing additional regimes increases complexity and

4



uncertainty, and could produce unintended inconsistencies. The severe time and resource
constraints under which USTR must operate, combined with the limited opportunity for
Congressional review and oversight under Trade Promotion Authority, only increase the
risk. Accordingly, the Library Associations strongly recommend that USTR avoid
unnecessary negotiation outside the Berne-TRIPS framework.

Should USTR, nonetheless, choose to address intellectual property rights in the
Dominican Republic FTA negotiations, the Library Associations call upon it to ensure
that the agreement does not, even inadvertently, restrain Congress or the courts from
giving full force to the rights of the public, even when asserted against the intellectual
property owner. At a minimum, the agreement must:

* Not expand copyright and related protections for works beyond those
protections currently granted under U.S. law or diminish existing exceptions
to these protections;

* Not interfere with the authority of Congress to adjust the DCMA or otherwise
implement as it sees fit the treaties of the World Intellectual Property
Organization or the TRIPS Agreement;

* Not address the Fair Use doctrine except to state that the FTA does not in any
way affect the full and free application of the doctrine; and

* Otherwise be consistent with existing U.S. copyright law and not impinge the
flexibility of Congress and the courts to develop U.S. law in accordance with
the existing international obligations of the United States.

D. The Dominican Republic FTA Must Permit Local, State and
Federal Government Support for Publicly Supported Libraries

Currently, American publicly supported (nonprofit, public and publicly funded)
libraries rely upon government assistance of various kinds to support their operations.
Local and state governments provide much of this support in such forms as subsidized or
free use of building space, funding of operations, and tax exemptions. Federal support
also plays an important role. This support includes funding from the Department of
Education, the Institute of Museum and Library Services and other agencies, tax
exemption, nonprofit status to receive tax-exempt contributions, special postage rates,

" In this regard, we note with approval the limitations and exceptions recognized
under article 17.7.3 of the United States-Chile Free Trade Agreement and article 16.4.10
of the United States-Singapore Free Trade Agreement, respectively, that apply to all
copyright and related rights established under these agreements, enabling Congress and
the courts to adjust U.S. copyright law consistent with the Fair Use doctrine and other
limitations and exceptions established under U.S. law. It is essential that such limitations
and exceptions be included in any international agreements binding upon the United
States that address copyright or related rights.

5



and subsidized access to modern telecommunications and information services, including
Internet services, under the Universal Service Support Mechanism.

The government support that these libraries receive is essential to their ability to
provide their core services. The forms of support have changed over time in light of
technological and other developments relating to these core services, and will likely
continue to evolve in tandem with future developments. Local, state and federal
governmental bodies must continue to have the ability to provide support to enable these
libraries to offer their core services to the public without charge.

The Library Associations call upon the USTR to ensure that governmental
support for core library services does not become subject to disciplines under the
Dominican Republic FTA. This will require a firm understanding of the core services
provided by publicly supported libraries and the interrelationships between these services
and other services that may be addressed in the agreement.

E. USTR Must Provide for Timely, Informed and Transparent Public
Comment on the Draft Text

USTR’s request for these comments, and its policy and practices more generally,
reflect its understanding that sound United States trade policy requires consideration of
the diverse views of interested stakeholders. We request that, consistent with this
appreciation, USTR:

e Atleast 30 days prior to the conclusion of the negotiation phase, post on
USTR’s website the proposed agreement text and request through the Federal
Register public comment upon it; and

* Post on the USTR website all comments received in electronic format and a
listing of all comments received, updated promptly as new comments arrive.

As discussed more fully in our letter of October 29, 2003 to Ambassador Zoellick (a copy
of which is enclosed for your reference), adopting these procedures here, and generally,
will enable meaningful participation in the trade negotiating process by all interested
parties, reduce the potential for drafting and other error, and, most fundamentally, help
ensure the integrity of these trade negotiations.

In addition, we respectfully request that USTR keep the library community
informed of relevant developments and seek our input as appropriate to ensure that
negotiators are fully informed of our needs and any potential risks posed by the
Dominican Republic FTA.

* ok ok ok ok

ALA, ARL, AALL, and SLA call upon USTR to ensure the Dominican Republic
FTA does not undermine the existing ability of libraries to preserve, share and provide
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public access to intellectual works; interfere with government support for publicly
supported libraries; or impede the evolution of library services and public support as
technology advances. We appreciate the opportunity to provide these comments and look
forward to working closely with USTR as negotiations proceed for the FTA and for other
bilateral, regional and multilateral agreements relating to intellectual property rights and
services, to ensure the favorable management of specific issues of critical importance to
libraries.

Submitted to USTR on behalf of the Library Associations by:

Miriam M. Nisbet

Legislative Counsel

American Library Association

1301 Pennsylvania Ave. NW - #403
Washington, D.C. 20004-1701

Voice: 202-628-8410 or 800-941-8478
Fax: 202-628-8419

e-mail: mnisbet@alawash.org
http://www.ala.org/washoff

November 3, 2003



