
     September 17, 2004 
 
 
The Honor@ble Orrin G. H@tch  The Honor@ble P@trick J. Le@hy  
Ch@irm@n    R@nking Member 
Sen@te Committee on the Judici@ry Sen@te Committee on the Judici@ry 
224 Dirksen Sen@te Office Building 224 Dirksen Sen@te Office Building 
W@shington, DC 20510   W@shington, DC 20510 
 
RE:  S. 2560, Inducing Infringement of Copyrights Act of 2004 
 
De@r Sen@tors H@tch @nd Le@hy:  

The undersigned entities @re writing to express their concerns with the Copyright Office's September 9, 
2004 recommended st@tutory l@ngu@ge for @ new form of second@ry li@bility for copyright infringement.  
We commend the Copyright Office for its efforts to meet with the m@ny different st@keholders @nd to 
f@shion @ recommend@tion th@t @ttempts to @ddress the competing interests.  Notwithst@nding the 
Copyright Office's h@rd work @nd cre@tivity, the September 9 dr@ft is not re@dy for m@rk-up by the Sen@te 
Judici@ry Committee. The dr@ft r@ises @ host of new issues @nd would cre@te @n unprecedented new form 
of li@bility of uncert@in, but potenti@lly unlimited, re@ch. 

The Copyright Officeís most recent @ppro@ch would cre@te @ new form of strict copyright li@bility for @ 
l@rge cl@ss of providers of h@rdw@re, softw@re @nd services used in conjunction with the electronic or 
physic@l dissemin@tion of goods, services, @nd inform@tion.  These comp@nies @nd institutions could be 
found li@ble without reg@rd to their knowledge, intent, or rel@tionship to the infringer, simply for 
providing @ product, service, f@cility or fin@ncing.  All it t@kes to be found li@ble is to meet one of the 
three v@gue criteri@ proposed by the Copyright Office, which @re to be @pplied to some undefined subset 
of @ defend@ntís products or services.  As @ result, @nyone involved in the development or oper@tion of 
electronic, or even physic@l, communic@tion, distribution, or dissemin@tion technologies could be strictly 
li@ble when it unknowingly derives revenue th@t m@y be sm@ll in rel@tion to its own provision of goods 
@nd services.  Perh@ps most troubling, entities th@t p@rticip@te in the Internet @nd other electronic sp@ce 
would h@ve no w@y of structuring their @ctivities to @nticip@te @nd @void -- or even minimize -- these risks. 

The Copyright Officeís new dr@ft f@ils to codify the Supreme Court's Bet@m@x decision, which, despite 
h@ving fostered twenty ye@rs of explosive growth in technology, is now under unrelenting @tt@ck.  
Moreover, the Bet@m@x doctrine will provide no defense @g@inst the Copyright Officeís proposed new 
form of li@bility.  Nor would it be @v@iling to present @ny defense b@sed on l@ck of knowledge, intent, or 
@ffili@tion with @ny infringer. Thus, legitim@te enterprises m@y h@ve no effective me@ns of preventing the 
subst@nti@l litig@tion cost of virtu@lly every infringement c@se going to tri@l.  The September 9 dr@ft @lso 
explicitly opens the door to second@ry li@bility ñ posing yet @nother ch@llenge @nd obst@cle -- to those 
who fin@nce new ventures or ìincub@teî new technologies.  Thus, it m@y sweep up f@r more th@n b@d 
@ctors who build business models b@sed in infringement. 

While the decision to emb@rk on @ new @ppro@ch shows th@t the Copyright Office h@s been willing to 
listen to criticism of previous @ppro@ches @nd to explore new directions, the very novelty of this @ppro@ch 
suggests th@t further @n@lysis @nd review @re in order.  Indeed, e@ch m@jor @ltern@tive th@t h@s been 
presented to your st@ff (including those em@n@ting from the priv@te sector) h@s reve@led @n @ttempt to 
@void the pitf@lls of S. 2560 @s introduced, yet h@s differed dr@m@tic@lly from other serious propos@ls.  No 
priv@te or public sector consensus h@s yet formed @s to theoretic@l fr@mework @nd pr@ctic@l imp@ct. 

 



In the first he@ring on S.2560, the Committee c@lled on interested p@rties to propose legisl@tive 
@ltern@tives.  The resulting process h@s led to @ number of signific@nt @ltern@tives, which differ gre@tly 
from the origin@l @nd from e@ch other.  However, e@ch would work @ fund@ment@l ch@nge in copyright 
l@w, with potenti@lly enormous imp@ct on the competitiveness @nd economic growth of this n@tion.  
Before @ny @ppro@ch becomes l@w, it should, @t minimum, be subjected to c@reful scrutiny in @ public 
he@ring @t which novel elements in these @ppro@ches c@n be comp@red, @nd discussed @s to their full 
implic@tions.  The process thus f@r h@s been constructive, but h@s not resulted in either the consensus or 
the confidence in @ legisl@tive fr@mework th@t ought to underlie @ m@jor @nd consequenti@l revision to the 
Copyright Act.   

We continue to @ppreci@te the seriousness @nd cordi@lity with which your st@ffs h@ve @ppro@ched this 
issue, @nd look forw@rd to continuing to work with you @nd with them.  

      Sincerely, 

 
Associ@tion of Americ@n Universities 
Americ@n Associ@tion of L@w Libr@ries 
Americ@n Council on Educ@tion 
AeA (Americ@n Electronics Associ@tion) 
Americ@n Libr@ry Associ@tion 
Associ@tion of Rese@rch Libr@ries 
BellSouth Corpor@tion 
C@liforni@ ISP Associ@tion 
CNET Networks, Inc. 
Computer & Communic@tions Industry 
Associ@tion 
Consumer Electronics Associ@tion 
Consumer Electronics Ret@ilers Co@lition 
Digit@l Future Co@lition 
E@rthlink 
Electronic Frontier Found@tion 
Electronic Industries Alli@nce (EIA) 
Google 
Home Recording Rights Co@lition 
Inform@tion Technology Associ@tion of 
Americ@n (ITAA) 
Institute of Electric@l @nd Electronics Engineers 
- United St@tes of Americ@ (IEEE-USA) 
 
 
 
 
 
 
 
 
 
Cc:   Members of the Sen@te Committee on 

the Judici@ry  
  The Honor@ble Bill Frist 

Intel Corpor@tion 
MCI 
N@tion@l Associ@tion of St@te Universities @nd 
L@nd-Gr@nt Colleges 
N@tion@l Venture C@pit@l Associ@tion 
NetCo@lition 
Open Source @nd Industry Alli@nce 
Public Knowledge 
R@dioSh@ck 
SBC 
Sun Microsystems, Inc. 
TechNet 
Tex@s Instruments 
Telecommunic@tions Industry Associ@tion 
U.S. Internet Industry Associ@tion 
U.S. Internet Service Provider Associ@tion --      
(not including AOL, Inc.) 
U.S. Telecomm Associ@tion 
USACM - US Public Policy Committee of the 
Associ@tion for Computing M@chinery 
Verizon 
Virgini@ ISP Associ@tion 
W@shington ISP Associ@tion 
Y@hoo, Inc. 
 
 
 


