September 17, 2004

The Honor[ble Orrin G. Hl tch The Honor[ble P(trick J. Lelhy
Chlirm[h RIhking Member

Sen(te Committee on the Judicilty Sen(te Committee on the Judicilty
224 Dirksen Senlte Office Building 224 Dirksen Senlte Office Building
W shington, DC 20510 W shington, DC 20510

RE: S. 2560, Inducing Infringement of Copyrights Act of 2004
Delt Senltors Hltch [hd Lelhy:

The undersigned entities [te writing to express their concerns with the Copyright Office's September 9,
2004 recommended st(tutory 1'hgulge for [lnew form of second ty li(bility for copyright infringement.
We commend the Copyright Office for its efforts to meet with the mlhy different st[keholders [nd to
flshion [recommend!tion th(t [ttempts to [ddress the competing interests. Notwithst[nding the
Copyright Office's hltd work [nd creltivity, the September 9 dr(ft is not reldy for m(tk-up by the Sen'te
Judici'ty Committee. The dr[ft rlises [Thost of new issues [hd would crelte [h unprecedented new form
of lilbility of uncert(in, but potentillly unlimited, rel ch.

The Copyright Office’s most recent [pprolch would crelte [Inew form of strict copyright li[bility for [
1[rge cllss of providers of h{tdwl(te, softwlte [nd services used in conjunction with the electronic or
physicl1 disseminl tion of goods, services, [nd inform[tion. These comp[nies [nd institutions could be
found lilble without reg[td to their knowledge, intent, or relltionship to the infringer, simply for
providing [Jproduct, service, fl¢ility or fin[hcing. All it tlkes to be found lilble is to meet one of the
three vl gue criteril Jproposed by the Copyright Office, which [te to be [pplied to some undefined subset
of [Idefend[nt’s products or services. As [Jresult, ‘hyone involved in the development or oper[tion of
electronic, or even physicll, communic(tion, distribution, or dissemin(tion technologies could be strictly
litble when it unknowingly derives revenue th{t m(y be sml[1l in relltion to its own provision of goods
[nd services. Perh[ps most troubling, entities th(t p[tticip[te in the Internet [hd other electronic splce
would h{¥ve no wly of structuring their [¢tivities to [nticip/te [nd [Void -- or even minimize -- these risks.

The Copyright Office’s new dr[ft fTils to codify the Supreme Court's Bet[im[x decision, which, despite
hlving fostered twenty yelts of explosive growth in technology, is now under unrelenting [tt[ck.
Moreover, the Betl[im[x doctrine will provide no defense [glinst the Copyright Office’s proposed new
form of lilbility. Nor would it be [V[iling to present [hy defense blsed on 1[ck of knowledge, intent, or
[ffililtion with [hy infringer. Thus, legitim[te enterprises m[y h{ve no effective melns of preventing the
subst[nti[1 litig[tion cost of virtullly every infringement c[se going to tri[1. The September 9 dr[ft [1so
explicitly opens the door to second(ty lilbility — posing yet [nother chlllenge [hd obstl¢le -- to those
who fin[‘hce new ventures or “incublte” new technologies. Thus, it m[y sweep up flt more th(n bld
[etors who build business models blsed in infringement.

While the decision to emb(tk on [lnew [pprolch shows th(t the Copyright Office h[§ been willing to
listen to criticism of previous [pprolches [nd to explore new directions, the very novelty of this [ppro’ch
suggests th(t further [n(lysis [hd review [te in order. Indeed, e[¢h m[jor [ltern(tive th(t h(s been
presented to your st ff (including those em[nlting from the priv[te sector) h($ revelled [h [ttempt to
[Void the pitfl1ls of S. 2560 [§ introduced, yet h(s differed drim/tic[1ly from other serious propos(ls. No
privlte or public sector consensus hls yet formed [s to theoretic/1 frlmework [hd prlcticllimplet.



In the first helting on S.2560, the Committee c[1led on interested plities to propose legisl tive
[tern(tives. The resulting process hls led to [lnumber of signific(nt [ltern(tives, which differ greltly
from the origin’l [nd from e[th other. However, el[¢h would work [Ifundliment[1 chlChge in copyright
1w, with potentillly enormous imp[ ¢t on the competitiveness [nhd economic growth of this nltion.
Before [ny [pprol¢h becomes 1[ W, it should, [t minimum, be subjected to clteful scrutiny in [Jpublic
helting [t which novel elements in these [pprolches c[h be complted, [hd discussed [§ to their full
implic[tions. The process thus fit h($ been constructive, but h(s not resulted in either the consensus or
the confidence in [llegisl[tive frlmework th(t ought to underlie [Im[jor [nd consequentill revision to the

Copyright Act.

We continue to [pprecilte the seriousness [nd cordillity with which your st[ffs h{ Ve [pprolched this
issue, [nd look forwtd to continuing to work with you [hd with them.

Associltion of Americ[n Universities
Americ[h Associltion of Lw Libr[ties
Americh Council on Educ(tion

AeA (Americlh Electronics Associltion)
Americ[h Libr(ty Associltion
Associltion of Reselrch Libr(ries
BellSouth Corpor tion

CUiforniJISP Associltion

CNET Networks, Inc.

Computer & Communic!tions Industry
Associltion

Consumer Electronics Associltion
Consumer Electronics Retlilers Collition
Digit[1 Future Collition

Erthlink

Electronic Frontier Found[tion
Electronic Industries Allilhce (EIA)
Google

Home Recording Rights Collition
Inform(tion Technology Associltion of
Americ[h (ITAA)

Institute of Electric[1 [hd Electronics Engineers
- United St(tes of Americ[J(IEEE-USA)

Cc: Members of the Sen[te Committee on
the Judicilty
The Honor [ble Bill Frist

Sincerely,

Intel Corpor!tion

MCI

Nttion[1 Associltion of St(te Universities [nd
LIhd-Grlnt Colleges

Nltionl[] Venture Clpit[1 Associltion

NetCol lition

Open Source [nd Industry Allilnce

Public Knowledge

RldioShlck

SBC

Sun Microsystems, Inc.

TechNet

Tex[$ Instruments

Telecommunic tions Industry Associltion
U.S. Internet Industry Assocition

U.S. Internet Service Provider Associltion --
(not including AOL, Inc.)

U.S. Telecomm Associl tion

USACM - US Public Policy Committee of the
Associltion for Computing M[chinery
Verizon

Virgini[JISP Associltion

W shington ISP Associltion

Y hoo, Inc.



